CHAPTER I
THE ENACTING ORDINANCE
AN ORDINANCE

ADOPTING THE GENERAL ORDINANCES OF THE CITY OF BURLINGTON, NORTH DAKOTA AND REPEALING ALL ORDINANCES PREVIOUSLY ADOPTED, WITH CERTAIN EXCEPTIONS.

Be it ordained by the City Council of Burlington, North Dakota:

Section 1-101.  Title:  The General Ordinances of the City of Burlington, North Dakota, are comprised of one volume entitled "General Ordinances of the City of Burlington, North Dakota."

Section 1-102.  General Ordinances Defined:  The General Ordinances are defined as those rules of conduct prescribed in this volume affecting the residents of the City of Burlington.

Section 1-103.  Enactment:  The General Ordinances of the City of Burlington, North Dakota, as the same appear in printed or mimeographed volumes bearing the title "General Ordinances of the City of Burlington, North Dakota", the original having been authenticated by the signatures of the Mayor and City Auditor, and bearing the imprint of the Corporate Seal, which original shall at all times remain on file in the office of the City Auditor, are hereby adopted as the General Ordinances of the City of Burlington, North Dakota.

Section 1-104.  Repeal; Exceptions:  All ordinances of the City of Burlington or Village of Burlington, North Dakota, adopted prior to the 1971, are hereby repealed, except only the following ordinances, which shall continue in full force and effect regardless of the fact they may be omitted here from, to-wit:

All existing ordinances granting franchises.

All existing ordinances levying taxes for any year under the provisions of any law 

All existing ordinances creating contract obligations on the part of the city relating to the issuances of revenue bonds, municipal bonds, warrants, certificate of 1.herein.
The incorporation herein of any of the ordinances of the City of Burlington granting franchises shall not operate to repeal the same in their original form nor to extend the term of any franchise beyond that fixed in the ordinance granting the same which is re-enacted herein.

The ordinance incorporating the City, defining its boundaries, and all ordinances of annexation.


Section 1-105.  Existing Licenses and Permits:  All licenses and permits issued prior to the date on which these ordinances become effective shall continue in force for the remainder of the term for which the same were issued, without additional fees, but all licensees and permittees shall be governed by the provisions of these ordinances for the remainder of the terms of said licenses and permits, in the same manner and to the same extent as if said licenses and permits had been issued under the provision of these ordinances.

Section 1-106.  New Licenses and Permits:  Any license or permit not heretofore required, and appearing for the first time in these ordinances, shall be secured on or before the first day of the month following the effective date of these ordinances, and the first fee therefore shall be pro-rated for the remainder of the term on a monthly basis.

Section 1-107.  Invalidity of Part:  If any section, sub-section, sentence, clause or phrase of these ordinances is, for any reason, held to be invalid or unconstitutional by the decision of any Court, such decision shall not affect the validity of any section, sub-section, sentence, clause, phrase or portion thereof.

Passed First Reading: _____________________                          Passed Second Reading:_____________________

Approved:



Attest: 

__________________________

________________________
Mayor




City Auditor

CHAPTER 2
CONSTRUCTION, EFFECT AND ADOPTION OF ORDINANCES

Section 2-101.  Construction of Ordinances:  In the construction of the ordinances of the City of Burlington, the following rules shall be observed unless such construction would be inconsistent with the manifest intent of the ordinance.

General Rule:   All words and phrases shall be construed and understood according to the common and approved usage of the language; but technical words and phrases and such others as may have acquired a peculiar and appropriate meaning in the law shall be construed and understood according to such peculiar and appropriate meaning.
Gender - Singular and Plural:  Every word in any ordinance importing the masculine gender shall extend to and be applied to females as well as males; and every word importing the singular number only shall extend and be applied to several persons or things as well as to one person or thing; and every word importing the plural number only shall extend and be applied to one person or thing as well as to several persons or things 
Person:  The word "person" shall extend and be applied to firms, corporations, or voluntary associations, as well as to individuals, unless plainly inapplicable.
Tenses:  The use of any verb in the present tense shall include the future when applicable.
Shall Have Been:  The words "shall have been" include past and future cases.
Heretofore and Hereafter:  Whenever the word "heretofore" occurs in any ordinance it shall be construed to mean any time previous to the day when such ordinance shall take effect; and whenever the word "hereafter" occurs it shall be construed to mean the time after the ordinance containing such word shall take effect.
Joint Authority:  All words purporting to give a joint authority to three or more city officers or other persons shall be construed as giving such authority to a majority of such officers or other persons unless it shall be otherwise expressly declared in the law giving the authority.
Acts by Agents: When an ordinance requires an act to be done which may by law as well be done by an agent as by the principal such requisition shall be construed to include all such acts when done by an authorized agent.
Reasonable Time:  In all cases where any ordinance shall require any act to be done in a reasonable time or reasonable notice to be given, such reasonable time or notice shall be deemed to mean such time only as may be necessary for the prompt performance of such duty, or compliance with such notice.
Time-How Computed:  The time within which an act is to be done as provided in any ordinance or in any order issued pursuant to any ordinance, when expressed in days, shall be computed by excluding the first day and including the last, except that if the last day be Sunday it shall be excluded; and when any such time is expressed in hours the whole of Sunday, from midnight to midnight, shall be excluded.
Week:  The word "week" shall be construed to mean seven days; but publication in a newspaper of any notice or other matter indicated to be for a stated number of weeks shall be construed to mean one insertion in each week, unless specifically stated to be for each day of the week or for more than one day in each week.

Section 2-102.  When these Rules of Construction Shall Not Apply:  The rules of construction set forth in this ordinance shall not be applied to any ordinance which shall contain any express provision excluding such construction, or when the subject matter or context of such ordinance may be repugnant thereto.

Section 2-103.  Reference to Titles, Chapters, or Subsections - Conflicting Ordinances:  In addition to the rules of construction specified in Section 2-101, the following rules shall be observed in the construction of these ordinances:

(1) All references to title, chapters, or sections are to the titles, chapters and sections of these ordinances unless otherwise specified.
(2) If the provisions of different chapters of these ordinances conflict with or contravene each other, the provisions of each chapter shall prevail as to all matters and questions growing out of the subject matter of such chapter.
(3) If conflicting provisions be found in different sections of the same chapter the provisions of the section which is last in numerical order shall prevail unless such construction be inconsistent with the naming of such chapter.

Section 2-104.  Enacting Clause:  The enacting clause of every ordinance adopted by the City of Burlington shall be:  "Be it ordained by the City Council of Burlington, North Dakota."

Section 2-105.  Ordinance Book Required:  The City Auditor shall record in an ordinance book all ordinances finally passed and approved, and when any ordinance has been published, he shall record therein the Affidavit of Publication.

Section 2-106.  Procedure in Passing Ordinances:  All ordinances shall be read twice, and the second reading and final passage shall not be had in less than one week after the first reading.  After the first reading and before the final passage, an ordinance may be amended.  A majority of all members of the City Council must concur in the passage of an ordinance and in the creation of any liability against the City and in expending or appropriating money.

Section 2-107.  Ordinances Adopted.  Mayor's Veto Power:  An ordinance adopted by the City Council is not enacted until the Mayor approves it or passed over the Mayor's veto.  If the Mayor approves an ordinance, he shall sign the same.  An ordinance not approved by the Mayor shall be returned by him with his objections thereto in writing to the next regular or special meeting of the Council occurring not less than five days after the passage thereof.  Any ordinance, which has been vetoed in whole or in part, may be reconsidered by the City Council, and if two-thirds of its members shall pass such ordinance, it shall be effective notwithstanding the veto.  The vote to pass an ordinance over the Mayor's veto shall be taken by yeas and nays entered in the minutes.

Section 2-108.  Publication of Ordinances:  The title and penalty clause of every ordinance imposing any penalty, fine, imprisonment or forfeiture for a violation of its provisions, after the final adoption of such ordinance shall be published in one issue of the official county newspaper.

Section 2-109.  Effective Date of Ordinances:  Ordinances finally approved by the City Council and which require publication shall take effect and are in force from and after the publication thereof unless otherwise expressly provided in the ordinance.  Ordinances, which do not require publication, shall take effect and be in force from and after the final approval thereof unless otherwise expressly provided therein.

Section 2-110.  Effect of Repeal:  When any ordinance repealing a former ordinance, clause or provision, shall be itself repealed, such repeal shall not be construed to revive such former ordinance, clause or provision, unless it shall be expressly so provided.

Section 2-111.  Penalty Where No Penalty Provided:  Misdemeanors in the city ordinances shall carry a penalty of $500 with no jail unless set by state law.

Section 2-112.  Imprisonment Upon Failure to Pay Penalty Imposed for Violation of Ordinance:  When a fine shall be imposed for the violation of any ordinance of the City of Burlington or any section thereof, the court may also sentence the defendant to pay the cost of the action and to be imprisoned until such fine and costs are paid, in no case; however, to exceed three months.

Section 2-113. Court Fines Shall be Paid in Full Within Six Months:  When a fine is imposed by the court for any violation of the North Dakota Century Code or the City of Burlington Code of Ordinances, the fine shall be paid in full within six months of the court date sentencing. Any violation of this section shall carry a penalty of $500.00 with no jail unless set by law.  

CHAPTER 3

ORGANIZATION AND PROCEDURE OF CITY COUNCIL

Section 3-101.  City Council - Who Constitutes:  The governing body of the City of Burlington shall be the City Council, which shall be composed of the Mayor and four Aldermen, all elected at large.

Section 3-102.  Mayor - Qualifications – Term:  The mayor shall be a qualified elector within the City of Burlington and shall hold his office for a term of four years and until his successor is elected and qualified.

Section 3-103.  Aldermen - Qualifications – Term:  Aldermen shall be qualified electors of and residents within the City of Burlington and shall not have been convicted of malfeasance, bribery, or other corrupt practice or crime.  Aldermen shall hold office for staggered terms of four years and until their successors are elected and qualified.

Section 3-104.  Regular Meetings:  (1) Time:  The City Council shall hold regular meetings on the first Monday of each and every month at 7:30 p.m. provided, however, that when the day fixed for any regular meeting of the Council falls upon a day designated by law as a legal or national holiday, a meeting shall be held at the same hour on the next succeeding day not a holiday.  (2) Place:  All regular meetings of the City Council shall be held at the Burlington City Hall.

Section 3-105. Special Meetings:  The Mayor may call special meetings of the council whenever in his opinion the public business may require it, or at the express written request of any two council members.  Notice of meetings shall be given to each council member at least 24 hours prior to the time set therefore by personal service of a copy of such notice, provided, if all or any of the members of said City Council shall at the time of said special meeting, or prior thereto, waive notice, no notice of such special meeting shall be required as to said member so waiving notice.

Section 3-106.  Meetings - Open to Public:  All meetings of the City Council of the City of Burlington shall be open to the public and a journal of its proceedings shall be kept.

Section 3-107.  The Presiding Officer:  The presiding officer of the Council shall be the Mayor, who shall preside at all meetings of the Council, but shall not vote except in the case of a tie, when he shall cast the deciding vote.  During the absence or temporary disability of the Mayor, the President of the Council shall be the presiding officer and shall possess all the powers of the Mayor.  In the absence or disability of the Mayor and President of the Council, the Vice-President of the Council shall be the acting Mayor.  The presiding officer shall preserve order and decorum at all meetings of the council.  He shall state every question coming before the Council, announce the decision of the Council on all subjects, and decide all points of order, subject however, to an appeal to the Council, in which event a majority vote of the Council shall govern and conclusively determine such question of order.

Section 3-108.  Meetings - Call to Order:  At the hour of the meeting, the presiding officer shall call the Council to order.  Upon the call to order, the City Auditor shall call the roll of the members, and the names of those present shall be entered in the minutes.

Section 3-109.  Quorum: A majority of the members of the City Council shall constitute a quorum to do business.

Section 3-110.  Meetings - Order of Business: 
At each meeting of the City Council, the order of business shall be taken up for consideration and disposition in the following order:

1.  Roll Call





7.  Resolutions & Ordinances

2.  Approval of Minutes of previous meeting

8.  Personal Appearances

3.  Reports of the Mayor



9.  Unfinished Business

4.  Communications



           10.  New Business

5.  Payroll & Bills



           11.  Miscellaneous

6.   Reports of Officers – Boards – Committees
           12.  Adjournment
Section 3-111.  Council Procedure - General Rules.

Order Preserved.  The presiding officer shall preserve order and decorum, prevent personalities or the impugning of members motives, confine members in debate to the question under discussion and shall decide all points of order subject to an appeal to the council.
Right of Appeal.  Any member may appeal to the council from a ruling of the presiding officer.  If the appeal is seconded, the member making the appeal may briefly state his reason for the same, and the presiding officer may briefly explain his ruling; but there shall be no debate on the appeal and no other member shall participate in the discussion.  The presiding officer shall then put the question, "Shall the decision of the chair be sustained?"  If a majority of the members present vote aye, then the ruling of the chair is sustained; otherwise it is overruled.

Right of Floor.  When any member is about to address the Council he need not rise from his seat, but shall respectfully address the presiding officer by title, and when recognized by the chair shall confine himself to the question under debate, avoid personalities and refrain from impugning the motives of any other member's argument or vote.

Stating of Motion.  When a motion is made, it shall be stated by the presiding officer or read by the City Auditor previous to debate.

Debate Limitation.  No member shall speak more than twice at the same meeting on any question except by leave of the presiding officer.  No speaker shall address the council for a period longer than ten (10) minutes without permission of the council.  The presiding officer shall call the speaker to order upon the expiration of such time limit.

Member Called to Order.  When a member is called to order, he shall not proceed until the question of order is decided.

Remarks of Councilman.  When entered in minutes.  A councilman may request, through the presiding officer, the privilege of having an abstract of his statement on any subject under consideration entered in the minutes.  If the council consents thereto, such statements shall be entered in the minutes.

Voting Procedure - Demand for Roll Call.  All questions except passage of ordinances shall be put in this form:  "Those who are in favor of the motion (state motion) say `Aye'; those opposed say `No'."  Unless a member states that he is not voting, his silence shall be recorded as an affirmative vote.  In doubtful cases, or before the vote is called, any member may call for ayes and nays by roll call, and when a roll call is so called, the fact shall be entered in the minutes with the names of those voting and the nature of their vote.

Motion to Reconsider.  After the decision on any question, a member who voted with the majority may move a reconsideration of the action at the same meeting; provided, however, that a resolution authorizing or relating to any contract may be reconsidered at any time before final execution thereof.  After a motion for reconsideration had once been acted on, no other motion for reconsideration thereof shall be made without unanimous consent.  Nothing herein shall be construed to prevent any member from making the same or any other motion at a subsequent meeting of the council, provided however, that a vote of the City Council shall not be rescinded at a special meeting unless there is present at such special meeting as large a number of members as were present when such vote was taken.

Precedence of Motions.  When a question is before council, no motion shall be entertained except the following: These motions shall have precedence in the order indicated.  Any such motion, except a motion to amend, shall be put to a vote without debate.


1. To adjourn.




5. To postpone to a certain day


2. To fix the hour of adjournment.

6. To postpone indefinitely

3. For the previous question.


7. To refer to a committee

4. To lay on the table.



8. To amend
Ordinances and Resolutions.  All ordinances and resolutions shall be introduced in the Council only in written form.  Ordinances, resolutions and other matters or subjects requiring action by the Council must be introduced and sponsored by a member of the Council, except that the Mayor or City Attorney may present the same to the Council for its consideration.

Special Committees.  The Council may authorize the presiding officer to appoint a special committee to consider any ordinance, resolution or other matter or subject coming before the Council, and to have the committee file a report of their findings at the next or some future meeting of the Council.

Action on Committee Report Deferred Upon Request.  Upon request of any two members of the Council, any report of a committee shall be deferred for final action to the next regular meeting after the report is made.

Petitioners to Pay Costs.  Whenever application is made for the grant of a franchise right, change of street name, amendment of zoning ordinance, street vacation, or for any other grant, right, franchise or privilege, resulting in special benefit to the applicant, the Auditor shall require an amount estimated to be sufficient to pay the costs of any advertising, recording, printing, mimeograph or other special services arising by reason of such application.  Any unused balance of such deposit shall be refunded to the petitioners on voucher of the Auditor.

Every account or claim against the City which shall be allowed by the City Council shall be shown in the minutes of the meeting, except wages or salaries of persons employed by the City.

Attendance at meetings.  No member shall be excused from attendance at a council meeting except upon roll call, and by a vote of the majority of the members present.  In the event any member of the Council willfully or unnecessarily absents himself from two regular or special meetings in succession of the Council, the majority of the members present at the next regular meeting may expel such absentee member from the Council.

CHAPTER 4

Officers - Powers, Duties and Compensation

Section 4-101.  Elected Officers.  


The elected officers of the City of Burlington shall be the following:


1. Mayor
2. Four Aldermen

3. Municipal Judge     
Section 4-102.  Terms of Elected Officers:  The terms of the office of mayor and aldermen shall be for four years.  The terms of the office of Municipal Judge shall be for four years.  The term of each elective officer shall commence on the third Tuesday of June of the year in which he is elected.

Section 4-103.  Appointive Officers:  The mayor, with the approval of the City Council, shall appoint the following officers for the City of Burlington:


1. City Auditor
  2. City Assessor      3. City Attorney
4. City Engineer      5. Chief of Police

Section 4-104.  Term of Appointive Officers:  The term of all appointive officers shall be for two years, and until their successors are appointed and qualified.  The term of each appointed officer shall commence on the first day of July.  The city assessor shall be the Director of Tax Equalization from the County of Ward, State of North Dakota.

Section 4-105.  Officers Commissioned by Warrant:  All officers elected or appointed, except the auditor, aldermen and mayor, shall be commissioned by warrant under the corporate seal signed by the auditor and the mayor or president of the City Council.  The mayor shall issue a certificate of appointment to the auditor under the seal of the corporation.

Section 4-106.  Oath of Municipal Officers:  Each person elected or appointed to a municipal office in the city of Burlington, before he enters upon the discharge of his duties, shall take and subscribe an oath of office and, except in the case of the city auditor, shall file the same with the city auditor within ten days after notice of his election or appointment has been given.  The oath of the city auditor shall be filed in the office of the county auditor.

Section 4-107.  Form of Oath:  The form of the oath for elected or appointed officers of the City of Burlington shall be:

State of North Dakota   )

County Of Ward           ) ss.
City of Burlington          )
I, _______________, do solemnly swear that I will support the Constitution of the United States, the Constitution of the State of North Dakota, and the Charter and Ordinances of the City of Burlington; that I will faithfully, honestly and impartially discharge my duties as ______________ during my continuance therein; that I am not directly or indirectly pecuniarily interested in any public service corporation engaged in business in the City of Burlington, or in or with any person or corporation having contacts with said City, so help me God.








_________________________

Subscribed and sworn to before me this ____ day of ______, 19___. 

_________________________

   

City Auditor

Section 4-108.  Bond of Municipal Officers: The following city officials shall each, before entering upon the discharge of the duties of their respective offices, shall execute and deliver to the City Auditor their separate corporate surety bonds payable to the City, conditioned for the honest and faithful performance of their official duties, in the following amounts:

City Auditor

$250,000.00 
Building Inspector 

$    1,000.00
Chief of Police 

$  10,000.00 
Clerk of Court 


$  10,000.00
Municipal Judge 

$  10,000.00 
Mayor 



$  50,000.00
Section 4-109.  Other Appointive Officers:  The mayor, with the approval of the City Council, may appoint such additional officers for the City of Burlington as deemed necessary and expedient for the proper administration of city affairs.
Section 4-110.  Compensation of Officers and Employees:  The compensation of all officers and employees of the City of Burlington whose compensation is not otherwise fixed by law or by these ordinances shall be fixed by resolution adopted by the City Council.  Council President, chairing council meetings in the capacity of acting mayor, shall receive the same compensation as mayor (effective 2nd reading 1/2/07).
Section 4-110.1   North Dakota Public Employees Retirement System National Guard/Law Enforcement Retirement Plan.  Effective January 1, 2006 the City of Burlington joined the NDPERS National Guard/Law Enforcement Retirement Plan and offers the plan to all eligible employees of the City of Burlington.

MAYOR

Section 4-201. Duties:  The mayor shall be the chief executive and administrative officer of the City of Burlington; shall enforce the laws of the City and require the faithful performance of administrative duties; and shall:

(1) Preside at all meetings of the council and be the recognized head of the City for all ceremonial purposes.

(2) Sign all bonds, contracts and conveyances of the city.
(3) Appoints, subject to the approval of the Council, such officers and employees as provided by these ordinances.
(4) Administer oaths and affirmations.
(5) Sign or veto each ordinance or resolution passed by the City council.
(6) Report Annually to the City Council relative to the affairs of the City and recommend for its consideration such measures, as he may deem expedient.

Section 4-202. Powers: The mayor shall have the following powers:

(1) To, at any time, examine and inspect the books, records and papers of any agent, employee or officer of the City.
(2) To prescribe such rules and regulations as he shall deem necessary or expedient for the conduct of any administrative officer or employee of the City.
(3) To remove any officer appointed by him whenever, in his opinion, the interests of the City demand such removal, provided, however, that he shall report the reasons for such removal to the City Council at its next regular meeting.
(4) To exercise within the city limits of the City of Burlington, the powers conferred upon a sheriff to suppress disorder and keep the peace.
(5) To call, when necessary, on each male inhabitant of the City of Burlington over the age of 18 years to aid in enforcing the laws and ordinances of the City.
(6) To release any person imprisoned for violation of a city ordinance, provided however, that he shall report such release, with the cause thereof, to the City Council at its first meeting thereafter.

Section 4-203.  Compensation:  The mayor shall receive as compensation for his services, such sum as the Council may from time to time establish.
ALDERMEN 

Section 4-301.  Duties:  The aldermen shall perform all duties prescribed by law and the ordinances of the City of Burlington, and see that the laws and ordinances are faithfully executed.

Section 4-302.  Compensation:  Each alderman shall receive as compensation for his services such sum as the City Council may from time to time establish.

Section 4-303.  Restrictions:  No alderman shall:

(1) Be eligible to any office the salary of which is payable out of the city treasury.
(2) Hold any other office under the city government.
(3) Hold a position of remuneration in the employment of the City.

CITY AUDITOR

Section 4-401.  Duties:  It shall be the duty of the city auditor in connection with his other duties:

(1) To attend all meetings of the city council and keep complete record of its proceedings;
(2) To keep the corporate seal and all papers and records of the city;
(3) To draw and countersign all orders on the treasury in pursuant of any order or resolution of the city council and keep a full and accurate account thereof in books provided for that purpose:

(4) To examine and countersign all bonds, orders, or other evidences of indebtedness of the city before the same become valid;
(5) To keep regular books of account in which is entered all indebtedness of the city and which at all times shall show the financial condition of the city, the amount of bonds, orders, certificates, or other evidences of indebtedness which have been redeemed, and the amount of each outstanding;
(6) To make and keep a list of outstanding city bonds, orders, certificates, or other evidences of indebtedness showing to whom and for what purpose the same were issued, when and where each is payable, the rate of interest each bears; and to recommend such action to the city council as will secure the punctual payment of the principal and interest of such bonds or other indebtedness; and other matters which have come to his/her attention;
(7) To countersign all contracts made in behalf of the city if the necessary funds have been provided to pay the liability incurred thereunder.  Each contract made in behalf of the city or to which the city is a party shall be void unless countersigned by the auditor;
(8) To present to the city council for its consideration at its next meeting, all communications, claims, (3) To draw and countersign all orders on the treasury in pursuant of any order or resolution of the city council and keep a full and accurate account thereof in books provided for that purpose;
(9) To record all ordinances adopted and licenses granted by the city and all official bonds of city officers in books kept for that purpose which shall be open to public inspection at reasonable times;
(10) To keep a list of all certificates issued by the city for work or any other purpose;
(11) To keep accounts with all receiving and disbursing officers of the city showing the amount they have received from the different sources of revenue, and the amount which they have disbursed under the direction of the city council;

(12) To keep a record of official acts and doings and to enter all contracts in an indexed book which shall be open to the inspection of the public;

(13) To make a list of all certificates for the payment of which special taxes are to be levied in each year in time for the same to be inserted in the tax roll in the form of a schedule of special taxes and to certify to the correctness thereof;
(14) To keep an accurate account of all sums of money paid into the city;

(15) To examine each month the auditor's accounts as reported and kept and to report as to the correctness of the same, and also to report any violation by the auditor of his/her duties in the manner of keeping his/her accounts or disbursing money;

(16) To examine all reports, books, papers, vouchers, and accounts of the city auditor;

(17) To perform, from time to time, such duties not required specifically by the provisions of these ordinances as the city council may direct;

(18) To prepare and submit to the city council a written report each month showing the condition of the several funds of the city and of all outstanding contracts and claims which may be payable out of any such funds;

(19) To prepare and submit to the city council a report in July, October, January and April of each year showing a full, clear, and complete statement of all taxes and other revenues collected and expended for the preceding three months, and indicating the respective sources from which the moneys are derived and the disposition made thereof;

(20) To prepare and submit to the city council a report on or before January tenth and July tenth of each year, showing the receipts and expenses of the city for the six-month periods ending December thirty-first and June thirtieth, respectively.  Such report shall include a statement of the financial condition of all municipal funds as of the date for which it is given, and shall be kept on file in the office of the city auditor as a permanent public record.  Certified copies of the report shall be forward to and kept on file in the offices of the county auditor and county treasurer and shall be open to public inspection and examination;
(21) To prepare and submit to the city council a detailed statement, on or before the tenth day of July in each year, showing the expenses of the city during the last fiscal year and an estimate of the expenses for the ensuing fiscal year and the income for the year from sources other than taxes;

(22) To make and cause to be published in the official city newspaper within 30 days after the close of each fiscal year, a financial statement of the city showing the receipts and disbursements on account of each fund during the last preceding year;

(23) To examine all claims and demands against the city and determine whether or not each is properly itemized and certified in the form prescribed by law.  If a claim is filed on a contract, he shall determine whether or not the items changed are correct and were incurred by proper authority.  Auditor shall endorse approval upon any claim, which found to be correct.  Disapproval of any claim in whole or in part shall be reported therefore to the city council;
(24) To collect water and sewer charges, license and permit fees and all other charges which the city council may from time to time make;

(25) To pay funds of the City over to the city auditor not later than the end of every month and to secure receipts therefor from the auditor;
(26) To receive all moneys belonging to the city and shall keep accurate and detailed accounts thereof in suitable books prepared for that purpose in such manner as the governing body may direct from time to time.  The auditor shall cancel all such warrants, orders or other evidences of indebtedness and shall write or stamp thereon the date of payment or redemption;
(27) To issue official receipt in triplicate for each sum of money paid into the city treasury from whatever source received specifying the date and amount of such payment and upon what account such money is paid.  Auditor shall deliver the original copy of said receipt to the person or official from whom the money is received, deliver the duplicate copies of said receipts to the city auditor on the last business day of the month in which they were issued or more often as the city auditor may request, and the city auditor shall retain the triplicate copies of said receipts and file same numerically.  The city auditor shall enter such receipts numerically in their respective records of receipts;
(28) To keep a separate and accurate account of each fund showing the debits and credits of each fund in chronological order;
(29) To pay out or disburse money only upon the warrant of the mayor countersigned by the city auditor, such warrant to be so drawn that when signed by the auditor in an appropriate place it becomes a check on the city depository, except that auditor shall pay city bonds and interest coupons when the same are due and presented for payment if there is money available for such purpose.  If the bonds or interest coupons are payable outside of the city, the money for such payment shall be remitted by the city auditor to the place of payment in time to reach that point on or before the maturity date of the obligation.  No warrant upon the auditor shall be delivered or mailed to the payee or his agent or representative until such warrant has been signed by the auditor and entered on the auditor's books as a check drawn on a bank depository;
(30) To pay out funds appropriated for special purposes only for the purposes for which they were appropriated even though the governing body of the city directs to the contrary;
(31) To keep a register of all warrants redeemed and paid during the year, describing such warrants, their respective dates, amounts, numbers, the funds from which they were paid, the persons to whom paid, and the times of payment;
(32) To keep the city's money separate from other moneys, and auditor shall not, either directly or indirectly, use the city's money, warrants, or other obligations in auditor’s custody and keeping for auditors own use and benefit or for that of any other person or persons.  If the auditor is convicted of a violation of this section, his/her office shall be forfeited and shall become vacant;
(33) On the first day of each month, to deliver to the city auditor a statement showing the condition of the treasury at the close of the preceding month and a statement of all disbursements since the last report;
(34) To report to the governing body at least once each month.  The report shall contain a full and detailed account of all receipts and expenditures since his/her last report and of the state of the city treasury.  The governing body shall examine all warrants redeemed and paid by the auditor as disclosed by such report;
(35) Ten days preceding every biennial election, to make and file in the city auditor's office a full and minute report of all moneys received and disbursed by him/her, of all tax certificates, vouchers and other effects of pecuniary value in his/her possession, and of all other transactions relating to his/her office from the date of the last like report to the date of the report required to be made out by him/her;
(36) To countersign all warrants of the city;
Section 4-402.  Funds Controlled by Governing Body:  All funds in the city treasury, except school funds, funds created and set apart for the payment of interest and principal of the debt of the city, and funds collected on special assessments, shall be under the control of the governing body of the city and shall be drawn out when authorized by a vote of the governing body, upon the order of the mayor countersigned by the city auditor.  All orders drawn upon the auditor shall specify the purposes for which they are drawn and shall be payable out of the funds in the treasury on which they are drawn, and each order shall be so drawn that when signed by the auditor in an appropriate place it becomes a check on the city depository.  No order upon the auditor shall be delivered or mailed to the payee or his agent or representative until the auditor has signed such order and entered on the auditor's books as a check drawn on a bank depository.  All orders may be transferred by endorsement.

Section 4-403.  Warrants - When Paid:  All warrants shall be paid from the fund upon which they are drawn and in the order in which they are presented for payment.  On the back of each warrant presented the auditor shall note the date of presentation, and when payment is made, shall note the date of such payment.  If a warrant is not paid for want of funds, the auditor shall state this fact on the warrant, and it shall bear interest until called for payment.

Section 4-404.  Fees Paid into Treasury:  All fees collected by the auditor shall be paid into the city treasury.

CITY ASSESSOR

Section 4-501.  Duties:  The city assessor shall perform all the duties necessary in assessing the property within the city for the purpose of levying the municipal, county, school, and state taxes and other duties as shall be required by the city council.  Such assessor shall be governed by and shall make assessments and return as is provided by law.

Section 4-502.  Return of Assessment Roll:  When the assessment is completed, on or before the first day of June in each year, the city assessor shall return the assessment roll to the city auditor.

Section 4-503.  When Appointed:  The city assessor shall be appointed at the first meeting of the city council in September of each odd numbered year.

CITY ATTORNEY

Section 4-601.  Duties:  

Conduct all law business in which the city or any of its departments shall be interested;

Furnish written opinions, when requested, upon all questions submitted to him by the governing body or any of the departments of the city;

Draft all ordinances, bonds, contracts, leases, conveyances, and other instruments which may be required by the officers of the city;

Examine tax and assessment rolls and all proceedings in reference to the levying and collecting of city taxes;

Keep a docket of all cases to which the city may be a party in any court of record in which shall be entered briefly all steps taken in each such case, and such docket shall be open to public inspection at all reasonable hours;

Perform all other duties which may be prescribed by the governing body or by the ordinances of the city or the statutes of the state; and

Conduct all causes in Municipal Court insofar as the City of Burlington is concerned.  He shall keep himself advised of all such causes and proceedings and shall expeditiously prosecute, try, settle, dismiss or otherwise dispose thereof in a manner and at a time in his discretion.

CITY ENGINEER

Section 4-701.  Qualifications:  The city engineer shall be a practical surveyor and engineer and shall perform the duties prescribed by law and these city ordinances.

Section 4-702.  Duties:  It shall be the duty of the city engineer:

(1) To make all surveys, profiles, plans, plats and estimates required by the mayor or the city council.  He shall keep an office in the City of Burlington wherein he shall carefully preserve all surveys, profiles, plans, plats, and estimates made by him for the city.  Such surveys, profiles, plans, plats and estimates shall be open to the inspection of all persons interested and shall be delivered by the engineer at the expiration of his term of office to his successor or to the governing body of the city.
(2) To superintend and inspect the construction or repair of any sewers, water mains, paving, sidewalk, curb, gutter or other special projects of the City of Burlington for which an architect or engineer is not otherwise hired.

(3) To see that all work which the city lets by contract is done in conformity with the contract ordinance or resolution authorizing the same.  He shall have such other duties as the city council may prescribe by ordinance or direction.

SUPERINTENDENT OF STREETS

Section 4-801.  Duties and Powers:  A superintendent of streets may be appointed by the city council and shall have the following duties and powers:

(1) To have charge of all streets, bridges and sidewalks of the city and to see that all needful repairs are made thereon.

(2) To make such repairs of defects in streets, sidewalks, or other public ways as are within the amount of resources available to him.  In the event he determines he is unable to make such repairs within resources available, it shall be his duty to notify the mayor for further authority to proceed.

(3) To take such measures as he deems necessary to prevent the use of any street, sidewalk or public way, the condition of which has in any manner been rendered dangerous to the public, and to post such danger signals and erect such barriers as may be necessary to prevent accident or injury to the public.

(4) To see that streets and sidewalks are kept free from such ice, snow, filth, and rubbish as would constitute a menace to the health and safety of the public and to report to proper health officials all violations of health laws and ordinances that may come to his notice.

(5) To cause to be erected and to maintain all traffic control signs or signals as the city council may by ordinance direct.  He shall also cause to have painted all streets or areas designated for parking or for pedestrian or traffic control as the city council may direct or ordain.

Section 4-802.  Duties May be Performed by City Engineer:  the city engineer, upon direction by the city council, may perform the duties of the superintendent of streets.

BUILDING INSPECTOR

Section 4-901.  Duties:  A building inspector may be appointed by the city council and it shall be his duty:

To enforce the building and zoning ordinances of the City of Burlington;

To inspect and approve all building construction and to issue building permits;

To collect all building permit fees and pay such fee to the city auditor;

To keep an accurate record of all permits issued and all fees collected.  He shall make such records available for public inspection and shall deliver them to his successor or to the city council at the expiration of his term of office.

Section 4-902.  Duties May be Performed by City Engineer: the city engineer upon direction shall perform the duties of building inspector by the city council.

CHIEF OF POLICE

Section 4-1001.  Duties:  A chief of police shall be appointed by the city council and it shall be his duty:

(1) To hire such additional police officers and other departmental personnel as the city council shall authorize.  He shall be the chief executive officer of the police department and shall be responsible for discipline of the department, with authority to dismiss or suspend any member thereof, with notice and for cause.
(2) To see that all laws of the state and ordinances of the city, the execution of which devolves upon the police department, are fully enforced and observed, and to make arrests and issue tickets, citations and summonses and complaints in the enforcement of such laws and ordinances.
(3) To serve and execute all warrants, writs, processes, orders or notices issued to him by the municipal judge within the city in any civil or criminal matter for or on account of a violation of any city ordinance or in any action or proceeding in which the city is a party or is interested beneficially.  He may serve all processes issued in any court of competent jurisdiction within the state.

(4) To cause to be kept an accurate record of all complaints, accidents and reports received and investigated by the police department, including the circumstances thereof, names of persons involved, witnesses and a description of the location of the occurrence.
(5) To report promptly to the proper city officials all defects in streets, sidewalks, or other public ways and all such nuisances as shall be brought to his attention in the city.

Section 4-1002. May Perform Duties of Superintendent of Streets:  In the event the offices of city engineer and street superintendent are vacant or the city engineer and street superintendent are for any reason unable to perform their duties, the chief of police may be directed by the city council to perform the duties and have the authority of the street superintendent and shall be compensated additionally therefor.

Section 4-1003.  Act As Animal Warden:  It shall be the duty of the Chief of Police to act as the city animal warden, to enforce all licenses dealing with animals in the city, to issue dog licenses and collect the proceeds therefrom, and to turn over the proceeds from the issuance of such licenses at the end of each month to the City Auditor.

MUNICIPAL JUDGE

Section 4-1101.  Duties:  The municipal judge shall perform all the duties prescribed by law and the ordinances of the City of Burlington.  It shall be his duty and he shall have the powers:

(1) To hear, try and determine all offenses against the ordinances of the City of Burlington.  He shall have exclusive jurisdiction to hear, try and determine such cases.

(2) To collect all fines and costs assessed by him and to forthwith remit all fines and costs collected to the city auditor.  He shall receive a receipt in duplicate therefor.

(3) To sign all warrants directed to the city auditor for payment of all fees of officers of the court and witnesses.

(4) To render judgment according to law in all trials for offenses under the ordinances of the City of Burlington.

(5) To make a full and complete report, of all proceedings in actions or matters before him in which the City of Burlington is a party or has an interest therein, to the City Council at the close of each month.  Until such report has been filed with the city auditor, no salary shall be paid the municipal judge for such work.  Such report shall contain the names of the parties to the action or proceeding, a statement of all orders made, whether the defendant be committed, fined or released from custody, the judgment of the court and the sentence given, the amount of costs and fine paid, if any, and the disposition thereof, together with an itemized account of any fees of officers and witnesses and the names of each, the name of the persons making the complaint and the nature and date of such complaint.  The report shall be accompanied by duplicate receipts of the city auditor for the total amount of fines and costs remitted to the city auditor.

(6) To be in attendance at municipal court for the transaction of business that may come before him and to devote the time necessary to handle and dispose of the business coming before him.  His court shall be open every day except Sunday to hear and determine cognizable cases before him.  He shall perform no official act on Sunday, except that he may receive complaints, issue process, take bail and receive verdicts.

(7) To charge and receive all fees allowed by the North Dakota Century Code.

Section 4-1102.  Sentence Imposed:  The municipal judge may, in his discretion, upon the conviction of any person for any offense against any ordinances of the City of Burlington, provided no other penalty is provided by ordinance, impose a sentence of not to exceed ninety days in the city jail or county jail, and a fine not to exceed $100.00 and costs, provided that such fine and costs together shall not total more than $100.00, or both such fine and imprisonment.

Section 4-1103.  Imprisonment for Failure to Pay Fine:  Any person upon whom any fine or penalty shall be imposed for a violation of an ordinance of the City of Burlington may be committed, upon order of the municipal judge, to the city jail or county jail until said fine or penalty and any costs shall be fully paid, not to exceed three months.  Each person so committed shall be required to work for the city at such labor as his strength will permit, not exceeding ten hours in each working day, and for such work the person so imprisoned shall be allowed for each exclusive of his board, five dollars on account of the fines and costs assessed against him.

Section 4-1104.  Confinement at Hard Labor.

If, in the opinion of the court, such person so sentenced is capable of performing manual labor, the court shall sentence such person to confinement at hard labor under supervision of the Chief of Police.

Section 4-1105.  Judge May Suspend Sentence:  The municipal judge may suspend any sentence imposed by him during the good behavior of the person so sentenced or for other reasonable cause.  During such period of suspension, the municipal judge may allow the defendant to go upon his own recognizance or upon bail not to exceed one hundred dollars, and may, in his discretion, revoke the suspension at any time and cause the sentence to be carried out.

Section 4-1106.  Impoundment of Motor Vehicle Number Plates:  The municipal judge may impound motor vehicle numbers plates in all circumstances allowed by NDCC 39-06-42(3).

SUPERINTENDENT OF WATER AND SEWER

Section 4-1201.  Duties:  It shall be the duty of the Superintendent of Water and Sewer:

(1) To keep an accurate record showing the locations of all valves, cut-offs, connections and other appurtenances to the city water and sewer system.

(2) To keep an accurate account showing when and where all connections are made to the city water and sewer system.

(3) To maintain accurate records showing the date and location of all repairs to the water and sewer system, including the work done and the time and cost expended therein.

(4) To make or supervise the making of all connections with the water works system and repairs thereto, including the pumping station, and to follow the instruction of the City Council, Mayor and City Auditor in turning on or turning off the water for any consumer.

(5) To see that all provisions of the ordinances pertaining to the water and sewer system, including the construction, reconstruction and maintenance of the system are complied with.

(6) To make a full report to the City Council each month describing the general condition of the property of the water and sewer system.

(7) To report promptly to responsible city officials all violations of health ordinances which come to his attention and to render any practical assistance to correct such violations.

(8) To perform such duties as shall be required by law and these ordinances and such other duties as may be required from time to time by the City Council.

Section 4-1202.   Responsibility for Books, Files, Records:  The superintendent of water and sewer shall be responsible for all water and sewer properties of the city, including books, records and files thereof, excluding those of which it is the duty of the City Auditor to keep custody and control.

PUBLIC WORKS APPRENTICE/MAINTENANCE

Section 4-1301. Duties:  The public works apprentice shall receive training in and perform a wide variety of unskilled and semi-skilled labor activities and routine maintenance and operation of the city water distribution system, wastewater collection system, and street maintenance and repairs.  This individual will work under the supervision of the Water/Sewer Superintendent or technical superior.  Any one position may not include all of the duties listed, nor do the listed examples include all duties, which may be found in this position.)

(1) Checks and thaws all fire hydrants, valves and valve boxes; receives training in and performs routine maintenance work on hydrants, valves and valve boxes as directed; keeps records on all work done.
(2) Assists in drilling for and locating water main breaks, assists in repair and replacement of water mains, fire hydrants, valves and valve boxes as required.

(3) Assists in the general maintenance, repair of pumps, and pump houses; repair and maintenance of streets; sweeping and cleaning streets in summer and winter.

(4) Performs a wide variety of routine maintenance on wastewater collection lines, lift stations and wastewater treatment system; flushes wastewater collection lines; clean catch basins and lift station grates; changes water meters, etc.

(5) Assists in wastewater line jetting operation; assist in repair of lift station pumps, manholes and collection lines.

(6) Performs a wide variety of building and grounds maintenance; trims and maintain trees, mows, rakes, and irrigates city properties.

(7) Helps maintain accurate records of all locations of valves, cut-offs, connections and other appurtenances to the city water and sewer system.

(8) Follows the instruction of the City Council, Mayor and City Auditor in turning on or turning off the water for any consumer.

(9) Maintain or replace street signs and markings as directed by technical superior; paint curbs, cross walks, handicapped and fire zones as needed.

(10) Maintains all equipment to operating specifications and safety requirements within the budget of the department and technical ability or with approval of the city council; keep accurate records on all repairs and routine maintenance of all equipment.

(11) Performs related work as required.

Section 4-1302.  Minimum Qualifications:  Must have the ability to learn and understand the hazards and safety precautions common to excavations.  Ability to learn, understand and apply applicable work methods and materials.  Ability to perform moderately heavy, manual tasks for extended periods of time in all types of weather.  Ability to physically accomplish all aspects of the position.  Ability to operate motor driven and hydraulic equipment.  Ability to follow simple verbal and written instructions.  Ability to exercise independent judgement as appropriate.  Ability to establish and maintain effective working relationship with employees, administrative supervisor and the public.  Must be able to work extended periods of time without supervision and possess a minimum Class B driver license.

Section 4-1303.  Minimum Education:  Must have a high school education or equivalent and experience with heavy equipment operation such as loaders, motor graders, truck with a snowplow and sander, etc.

CHAPTER 5

FINANCES

Section 5-101.  Requisition:  Each department shall from time to time make requisition to the Mayor, on the requisition form provided, for the materials, supplies and equipment required for the operation of the department.
Section 5-102.  Bids:  Where the cost for any purchase or construction project is $2000.00 or more, bids shall be solicited by notice in the official newspaper at least five full days prior to the final day for receiving bids.  Such bids shall be submitted sealed to the City Auditor and shall be accompanied by surety in the form of a certified check, cash or bid bond in such amount as the city council may prescribe.  The city auditor shall open all such bids at the time specified.  The City Council may award the contract to the lowest or best bidder, or may reject all bids.  Each contract submitted to the Council for approval shall be accompanied by a tabulation of all bids received.  The Council shall have full and complete authority to enter into and make any contract on behalf of the City, and when competitive bidding is not practical or advantageous to the City, the Council may dispense with the same and enter into a contact for the purchase or construction project.  Where the laws of the State require bids and/or specify a different length of time in advertising for bids, such laws shall be observed.  Where the cost of any purchase or construction project is more than $1000.00 and less than $2000.00, the Mayor shall solicit bids in the open market.  Such bids shall be submitted to the Mayor who shall allow at least five days between the date the bids are solicited and the final date for receiving bids.  After the tabulation of such bids, the Mayor shall submit his recommendation as to lowest or best bidder to the City Council, which may make the award as it deems to the best interest of the City.  Bidders shall be invited to be present at all bid openings.

Section 5-103.  Bid Opening Procedure:  

(1) Sealed.  Bids shall be submitted sealed to the City Auditor and shall be identified as bids on the envelope.

(2) Opening.  Bids shall be opened in public at the time and place stated in the public notices

(3) Tabulation.  A tabulation of all bids received shall be posted for public inspection.

Section 5-104.  Rejection of Bids:  The Council shall have the authority to reject all bids, parts of all bids, or all bids for any one or more supplies or contractual services included in the proposed contract, when the public interest will be served thereby.

Bidders in Default to City.  The council shall not accept the bid of a contractor who is in default on the payment of taxes, licenses, or other money due the City.

Section 5-105.  Award of Contract:  (1) Authority.  Contracts shall be signed by the Mayor and City Auditor on behalf of the City of Burlington.  The purchase of supplies less than $1000.00 shall be authorized by the City Council.  (2) Lowest Responsible Bidder.  Contracts shall be awarded to the lowest responsible bidder.  In determining "Lowest Responsible Bidder", in addition to price, the Council shall consider:

(A) The ability, capacity and skill of the bidder to perform the contract or provide the service required;

(B) Whether the bidder can perform the contract or provide the service promptly, or within the time specified, without delay or interference;

(C) The character, integrity, reputation, judgment, experience and efficiency of the bidder;

(D) The quality of performance of previous contracts or service;

(E) The previous and existing compliance by the bidder with laws and ordinances relating to the contract or service;

(F) The sufficiency of the financial resources and ability of the bidder to perform the contract or provide the service;

(G) The quality, availability and adaptability of the supplies, or contractual services to the particular use required;

(H) The ability of the bidder to provide future maintenance and service for the use of the subject of the contract; and

(I) The number and scope of conditions attached to the bid.

(3) Award to Other Than Low Bidder.  When the award is not given to the lowest bidder, a full and complete statement of the reasons for placing the order elsewhere may be prepared by the Mayor filed with the other papers relating to the transaction.

(4) Tie Bids.

(A) Local Vendors.  If all bids received are for the same total amount or unit price, quality and service being equal, the contract shall be awarded to a local bidder.

(B) Outside Vendors.  Where subsection (a) is not in effect, the Council shall award the contract to one of the tie bidders by drawing lots in public.

(5) Performance Bonds.  A performance bond, before entering into a contract, in such amount as shall be found reasonably necessary to protect the best interests of the City, may be required only if provided by law and stated in the call for bids.  Where not stated, and then required, the cost thereof shall be added to the base bid.

Section 5-106.  Prohibition Against Subdivision:  No contract or purchase shall be subdivided to avoid the requirements of this Chapter.

Section 5-107.  Mayor to Purchase Supplies, When:  The Mayor shall prescribe such regulations, as he may deem advisable for the purchase of equipment and supplies the cost of which is not in excess of $1000.00.  Such regulations shall be subject to the approval of the City Council.  Present regulations are as follows:

Forms.  Prescribe and maintain such form as he shall find reasonably necessary to the operation of this section.

Bulk Purchases.  Exploit the possibilities of buying "in bulk" so as to take full advantage of discounts.

Federal and State Tax Exemptions.  Act so as to procure for the City all Federal and State Tax exemptions to which it is entitled.

Disqualification of Bidders.  Have the authority to declare vendors who default on their quotations irresponsible bidders and to recommend that the Council disqualify them.

Classification.  To classify all the supplies used by various branches of the City government.

Standardization.  To adopt as standards the minimum number of qualities, sizes and varieties of supplies consistent with the successful operation of the city government.

Specifications.  To prepare and adopt written specifications of all such standard supplies.

Minimum Number of Bids.  All open market purchases shall, wherever possible, be based on at least three competitive bids.

Notice Inviting Bids.  The Mayor shall solicit bids by:

Direct mail request to prospective vendors

By telephone
By public notice posted on the bulletin board of the city hall.

     Recording.  The council shall keep a record of all open market orders and the bids submitted in competition thereon, and such records shall also be open to public inspection.

Section 5-108.  Approval of Contract Funds by Auditor:  All contracts, either in the form of a written contract or a purchase order, except those covering purchases made for immediate use, shall be approved by the City Auditor as to sufficiency of funds and appropriations before being executed.

Section 5-109.  Inspection and Receipt of Materials:  The responsibility for the inspection and acceptance of all materials, supplies and equipment for a construction project shall rest with the using responsible official or department head.  Receipt of the purchase shall be indicated on the receiving report form provided therefor.  Defective supplies shall be immediately reported to the mayor.

Section 5-110.  Sale of Surplus Property:  Whenever any personal property is no longer required for a public purpose, the same may be offered for public sale by the Mayor.  Such property shall be sold or traded in only with the consent and approval of the City Council.

Section 5-111.  Itemized Statement, Certificate:  No bill, claim or account against the City of Burlington, except fixed salaries of officials and employees whose positions are continuing, shall be approved by the City Council or paid by the City Auditor unless an itemized voucher or bill shall have been filed and certified in substantially the following form:

CERTIFICATE

I do hereby certify that this bill, claim or account against the City of Burlington is just and true; that the money charged was actually paid for the purpose stated; that the services charged were actually rendered and were of the value charged; that the goods charged were actually delivered and were of the value charged; and that no part of this bill, claim or account has been paid.

Signed: _______________________________

(If signed for a firm or company, state authority)

Goods received as itemized.

______________________________________
(Department head or other responsible official).

Section 5-112.  Approval of Claims, by Whom:  Every bill, claim or account coming before the City Council for consideration and approval, except as otherwise provided, shall bear the approval of the head of the department, a responsible official, for which the expense was incurred and the approval of the Mayor and shall have been checked by the City Auditor as to correctness of extensions and additions.

Section 5-113.  Examination, Investigation, Undisputed Bills:  How Approved:  Before any bill, claim or account is allowed and approved by the City Council any alderman may examine and question any bill, claim or account and may request the same held for further investigation.  Such bills as are not questioned or held for further investigation may be approved by a single motion to cover all the bills, claims or accounts which have been found to be correct and proper charges against the City.  The City Auditor shall certify on each bill, claim or account the date of approval and the amount for which the bill was approved by the City Council.

Section 5-114.  Records Kept Regarding Approved Bills:  Except in the case of disputed or questioned bills, claims or accounts, the City Auditor's certificate showing the date of approval and the amount allowed by the City Council, shall constitute all the record required covering the consideration which has resulted in its approval.  The minutes shall show any actions taken by the Council in the case of disputed or questioned bills.

Section 5-115.  Penalty for False Claim:  Every person, firm or corporation who shall falsely certify and file with the City Auditor any false or fraudulent bill, claim or account against the City of Burlington, or who shall violate any of the provisions of this section, shall upon conviction thereof be subject to fine of not exceeding One Hundred Dollars ($100.00).

CHAPTER 6
            LICENSES AND PERMITS

Section 6-101.  Licenses:  Rules to Govern, General:  Unless otherwise specifically provided licenses and permits required for the carrying on of a business or trade within the City of Burlington shall be applied for, issued, terminated and revoked according to the provisions of this Section.

Section 6-102.  How Granted When not Otherwise Provided:  The City Auditor shall receive applications for licenses and permits and grant the same in all cases where expressly authorized upon the terms and conditions specified by ordinance.  If he shall not feel authorized to grant any particular application for license or permit for any purpose not named by ordinance, he shall report such application to the next meeting of the City Council for their action thereon.

Unless otherwise state by City Ordinance, the one-time fee for each license or permit shall be set at $25.00, to be submitted with the applicable license or permit application.

Section 6-103.  Application For, How Made:  Any person desiring a license or permit under any ordinance of the city shall make written application to the City Council therefor upon application blanks furnished by the City Auditor and filed with the City Auditor, stating the purpose for which the same is desired, for what length of time, and specifying the place where his business is to be carried on; if required to file a bond before being licensed he shall also name his proposed sureties on his bond on his application.  Liquor License applications are required annually for review and approval at the regular December meeting.
Section 6-104.  Issuance of:  When the City Council shall grant such application the City Auditor shall issue to the applicant or applications, a license for the purpose and time specified upon payment of the required fee for such license.

Section 6-105.  Term Of:  No license or permit shall be granted for a longer period than one year.  All yearly licenses or permits shall commence on the first day of July in each year and expire on the last day of June in each succeeding year.  No license or permit shall be valid until signed and sealed, nor shall any person be deemed licensed until a license shall be duly issued to him.  Each license shall be dated the day of issuance thereof; but if the applicant or applicants shall have been acting without a license, the license shall commence with the date business commenced; if the business calls for a yearly license then the license shall commence on the first day of July in the year for which the license shall be issued.  The date of issuance of the license, together with the time of commencing and expiration shall be given in the license and license record.

Section 6-106.  Not Transferable:  No license or permit shall be assignable or transferable except by permission of the City Council.  No person other than the person to whom the license is granted shall be authorized to do business or act under such license or at any other than the place specified therein.   The City Council may grant the continuance of the business licensed to any other portion of the city, such permission to be certified on the license by the City Auditor.  No license shall authorize any person to act under it at more than one (1) place at the same time, or at any other place than is therein specified.  Whoever shall violate any of the provisions of this section shall be deemed to be acting without a license and shall be subject to the same penalty as prescribed for acting without license.

Section 6-107.  Subject to Ordinance:  All licenses granted should be subject to ordinances in force at the time of issuing thereof or which may be subsequently passed by the City Council.  Any person who shall violate any provision of this section relating to this license may be proceeded against for any fine or penalty imposed thereby, and his license may be revoked or forfeited in the discretion of the City Council or the Court before which any action may be brought for the recovery of any fine or penalty.

Section 6-108.  Licensed Business to be Conducted Quietly:  Every person holding a license as herein provided, shall conduct his business in a quiet and orderly manner, and shall observe, conform to obey the law of the State of North Dakota, and the ordinances and regulations of the City of Burlington.  

Section 6-109.  Licenses Must Be Posted:  Licenses and permits issued by the City of Burlington for the operation of any business establishment, trade or any part of the operation thereof shall be posted in a conspicuous place in the main business area of the business establishment.  Where badges representing permits or licenses are issued to be worn by an individual, such licensee shall wear such badge during the normal course of employment for which said badge was issued.

Section 6-110.  Posting, Defacing, Destroying, Prohibited When:  It shall be unlawful for any person holding a license or permit to post such license or to allow such license or permit to be posted upon premises other than the premises licensed, or knowingly to deface, destroy, or alter any such licensed in any respect.

Section 6-111. License:  Short Term Not Granted:  No license unless otherwise specified shall be issued for a fractional part of a year, but shall relate back if taken out subsequent to the first day of January of each year.

Section 6-112.  License:  Revocation of When Not Otherwise Provided:  Where not otherwise provided any license may be revoked by the city council any time for cause.  "Cause" shall include, but shall not be limited to, the following:

Violation of the laws of the State of North Dakota or any of the ordinances of the City of Burlington dealing with or pertaining to the business or trade licensed.

The willful making of any false statement as to a material fact in the application for license.

Permitting any disorderly or immoral practices upon the premises where the licensee is licensed to carry on the business or trade.

The death of a licensee.

When the licensee ceases business at the location licensed.

When the licensee ceases to be a legal and bona fide citizen of the State of North Dakota.

When the license is terminated or revoked for cause, the licensee or those claiming under him, shall not be entitled to any return of any portion of the license fee previously paid to the City.

Section 6-113.  No Rebate On Unexpired Revoked License:  No rebate will be made for the unexpired term of a revoked license.

Section 6-114.  License: All Taxes To Be Paid Before Issuance:  No license authorized by any ordinance of the City of Burlington shall be issued or granted to any person, firm or corporation until all real estate and personal property taxes due and collectible for the preceding tax year and all prior tax years shall have been paid in full to the County Treasurer.  All license applications of the City of Burlington shall be amended in such form as the City Auditor may determine to contain a statement from such applicant that the taxes described above have been paid at the time that such application is by the applicant, signed and submitted to the City Auditor.  The City Auditor shall not submit to the City Council application for any license when such auditor finds that the taxes described above have not been paid.

Section 6-115.  License:  Late Application, Penalty:  All licenses issued by the City of Burlington for individual or business occupations, shall, where such license shall be a renewal or a license issued for the previous fiscal year, be subject to a penalty where the application therefor is filed with the City Auditor after December 31st of each fiscal year.  The penalty provided for delinquent filing in accordance with the provisions hereof, shall be a sum equal to 10 percent of the license fee or $1.00 per day for each day that such application is late in being filed, whichever sum is greater; provided further that such penalty shall be computed from January 1st of any fiscal year for which renewal application is made, until the date of receipt of such application properly completed and with appropriate fee, plus penalty, attached thereto or paid therewith.  Such additional penalty is hereby declared to be a service charge for additional administrative work connected with the issuance of licenses where application is not made timely enough to be processed with all other license applications on December 31st of each fiscal year.

REGULATING AND LICENSING THE RETAIL SALE OF INTOXICATING LIQUOR

Section 6-201.  Definitions:  The following words and phrases, when used in this ordinance, shall have the meanings respectively ascribed to them except in those instances where the context clearly indicates a different meaning:

Person shall mean any individual who is a bona fide resident of the state of North Dakota, a domestic private corporation organized under the laws of the State of North Dakota, or a co-partnership, all the members of which said co-partnership are bona fide residents of the State of North Dakota;

Intoxicating Liquor and Liquor shall mean any liquid suitable and intended for consumption by human beings which contains one-half of one percent or more of alcohol by volume, and shall include beer;

Sale and Sell shall mean and include all barters, and all manner or means of furnishing intoxicating liquor or liquors, including the selling, exchange, barter, disposition of, and keeping for sale of such intoxicating liquors;

Package and original package shall mean and include any container or receptacle holding liquor, which container or receptacle is corked or sealed by the manufacturer thereof and which cork or seal has not been removed or broken prior to the sale of such package to the purchaser;

Club or lodge shall include any corporation or association organized for civic, fraternal, social or business purposes, or the promotion of sports.

Beer shall mean any malt beverage containing more than one-half of one percent of alcohol.

Section 6-202.  License:  Required:  No person as defined in this ordinance shall sell, exchange, dispose of or keep for sale any intoxicating liquor as defined herein without first having obtained a license therefor as herein provided.

Section 6-203.  To Whom Issued:  No license shall be issued to any applicant unless he is a legal and bona fide resident and citizen of the State of North Dakota.  No license shall be issued to any person, co-partnership or corporation engaged in business as the representative or agent of another.  A license may be issued only to the owner or owners of the business being conducted at the location for which the license is sought.  No license shall be issued to any person under the age of 21 years or to any person deemed by the City Council of the City of Burlington to be morally unfit to engage in the business for which license is sought.

Section 6-204.  Term of License:  Manner of Payment:  Fees:  Definition of On-Sale and Off-Sale Licenses:  The term of the license for on-sale and off-sale liquor licenses or a combination of both shall be a calendar year, that is, that each license issued hereunder shall expire on the 31st day of December in each year.

There shall be issued pursuant to this ordinance two classes of licenses; namely on-sale liquor and off-sale liquor.  An on-sale license is hereby defined as a license permitting a licensee to sell liquor in original packages or container or by dispensing liquor by the drink for consumption by the purchaser upon the premises for which the license was issued.  An off-sale liquor license is hereby defined as a license permitting the licensee to sell liquor only in the original package or container, as defined in Section 6-201 (4) of this Ordinance, and for consumption or use away from the premises.  The license fee for on-sale and off-sale license, or combination of the same, issued hereunder for the retail sale of intoxicating liquor shall be the sum of $1500.00 per year for the year 1980, and for the years beginning the first of January, 1981 and thereafter the fee shall be in the sum of $1750.00.  If an application is made for a license hereunder during the license year for the unexpired portion of such year, the fees therefor shall be as follows:

(1) If the term be for three months or less, the license fee therefor shall be 25% of the annual license fee.

(2) If the term be for more than three months and less than six months, the license fee therefor shall be 50% of the annual license fee.

(3) If the term be for more than six months but less than nine months, the license fee therefor shall be 75% of the annual license fee.

(4) For any term in excess of nine months, the full annual license fee shall be paid.

This provision shall be applicable to any application for a license made and issued under any prior ordinance of the City of Burlington or Village of Burlington regulating and licensing the retail sale of liquor.

No licensee holding an off-sale license shall permit the opening of any package as defined by this ordinance in or upon the licensed premises and no liquor sold by a licensee, having an off-sale license shall be consumed upon the licensed premises.  The applicant for a license shall specify in his application the form of license, which he desires to be issued to him.  No license shall be issued to any lodge or club where sales of liquor in such lodge or club are made for the profit of any individual and unless such profits made on the sale of such intoxicating liquor by such lodge or club are used only for benevolent purposes.

Nothing in this ordinance shall be construed as prohibiting the payment of the full annual license fee at the time of making application as herein provided.

Section 6-204.1.  Sale of Beer and Wine on Sunday:  One who has obtained an on-sale liquor license from the City of Burlington may, after application, be issued a permit by the city auditor, without further action by the city council, to operate on Sunday pursuant to the restrictions of N.D.C.C. 5-02-05.1.  A fee of $250 will be charged for each such permit unless the permittee sells only beer and wine under the permit, in which case the fee shall be $150.  An administrative fee of $10 will be assessed for each such permit.  The fees charged under this section may be prorated only in the case of a late application for liquor license after the license year has commenced; no prorating shall be made where the permittee already had a liquor license and could have applied earlier to operate on Sundays but chose not to.

Section 6-205.  Application For:  What to Contain:  Any person desiring a license to sell intoxicating liquor at retail as hereinbefore described shall make and file with the City Council of the City of Burlington, North Dakota, through the City Auditor, an application for such license accompanied by the fee as hereinbefore provided.  Such application shall be verified by the person making the application.  If the applicant is a corporation, it shall be verified by the president and secretary of said corporation; if an individual, by such individual; if a co-partnership, by each member of said co-partnership; and if a club or lodge, by the duly elected presiding officer of such club.  The following information, together with such other information as may from time to time be required by the City Council of the City of Burlington shall be contained in such application:

(1) Name of the applicant.  If the applicant is a corporation, the name and address of all persons holding one percent (1%) or more of the stock in said corporation; if the applicant is a co-partnership, the name and address and place of residence of each member of said co-partnership, and any persons having any financial interest therein;
(2) Whether the applicant is a citizen of the United States, and if a naturalized citizen, the date and place of naturalization, whether the applicant if a resident of the State of North Dakota and the place of residence of the applicant for a period of one year last past preceding the date of application; if the applicant is a corporation, the date of incorporation, the state where incorporated, the amount of authorized capital, the amount of the paid-in capital, whether such corporation is a subsidiary of any corporation and if so, the name of the parent corporation, the purpose for which said officers, directors and managing agents of said corporation and the names and addresses of all stockholders holding one percent or more of the capital stock of such corporation;
(3)  The legal description of the place for which license is sought;
(4)  The name and address of the owner of the premises for which license is sought, and if the license is sought by a person other than the owner of said premises, the terms of the lease under which said applicant holds possession of the premises, insofar as the terms of such lease and the rental to be paid therefor are concerned.  The applicant shall when required by the City Council of the City of Burlington, furnish to said City Council copy of the lease under which he holds possession of said premises.  If the license is sought by the owner of the premises, the applicant shall state the time when he acquired title thereto;
(5) Whether the taxes on such property are delinquent;
(6) Whether the applicant has ever engaged in the sale or distribution of liquor prior to this application, and, if so, the date and type of business and the place where so engaged, whether within or without the State of North Dakota; and if the application is for a renewal license, the date the applicant first began to operate, provided; however, that this provision shall not apply to a license first issued hereunder;
(7) Whether the applicant has ever had a license revoked or canceled by municipal, state or federal authority, and if so, the date of such cancellation, the place and authority canceling the same and the reason for cancellation;
(8)  Whether the applicant has ever been convicted of the violation of any law of the United States or of any state or of the violation of any local ordinance with regard to the manufacture, sale, distribution or possession of intoxicating liquor, and if so, the dates, names of places and courts in which said conviction were had;
(9) Whether the applicant has ever had a license for the sale of intoxicating liquor revoked for any violation of state laws, or local ordinances and, if so, the names of the bodies revoking such license, the dates of such revocation, and the reasons assigned therefor;
(10) Whether the applicant has ever been convicted of any other crime than stated in subsections (8) and (9) hereof in this state or any other state, or under any federal law and, if so, the date of such conviction, the name of the crime for which convicted the amount and terms of sentence passed and the court in which convicted;
(11) The name and address as hereinbefore provided for all co-partners all members of said co-partnership having any financial interest in the said business, silent or otherwise, and the name and address of the person who will have charge, management, or control of the establishment for which license is sought;
(12) Whether any other person than the applicant has any right, title, estate, or interest in the leasehold or in the furniture, fixtures, or equipment in the premises for which license is sought, and if so, the name and address of such person, together with a statement of the interest so held;
(13) Whether the applicant has any agreement, understanding or intention to have any agreement or understanding with any person, co-partnership or corporation to obtain for any other person or to transfer to any other person this license or to obtain it for any other reason than for the specified use of the applicant, and if so, the names and addresses of such persons and the conditions of such agreement;
(14) Whether the applicant has any interest whatsoever, directly or indirectly, in any other liquor establishment, either at wholesale or retail, within or without the State of North Dakota, and if so, the names and addresses of such establishments.  This provision is meant to include the holders of capitol stock in any corporation dealing in liquor, either at wholesale or retail, and within the borders of the United States;
(15) The occupations which the applicant has followed during the past five (5) years;
(16) The names and addresses of at least three business references;
(17) Whether the applicant is rated by any commercial agency, and if so, the name and address of said agency;
(18) Whether the applicant is engaged in any other business or intends to be engaged in any other business than the sale of liquor under the license applied for; if so, the type of business, the name and address of the employer;
(19) The classification of license applied for, whether retail or license for lodge or club as herein defined, the date of the organization of the club, the number of members therein, the purpose for which profits to be derived from the business engaged in pursuant to such license are to be applied.  Whenever required by the City Council of the City of Burlington such applicant shall furnish and file with the City Council a list of the members belonging to such lodge or club;
(20) Whether or not the personal property taxes of the applicant are delinquent and if a co-partnership, whether or not the personal property taxes of each member of the co-partnership and each person financially interested therein are delinquent, and whether or not the personal property taxes levied against the property to be used in conducting the business are delinquent.

Section 6-206.  Application Form to Contain Waiver of Unreasonable Searches and Seizures:  In addition to the requirements as hereinbefore stated to be set forth in the application made by a person seeking a license for the sale of intoxicating liquor, such person, co-partnership, corporation, club or lodge seeking such license shall state therein that he consents to any police officer, sheriff or any peace officer of the City of Burlington or of the State of North Dakota entering upon the premises for which license is sought for the purpose of inspecting said premises and any part thereof at any time, and that such person seeking such application waives all rights, constitutional or otherwise, against unreasonable searches or seizures, and further conditions that any liquor found upon said premises or any property found therein held in violation of the laws of the State of North Dakota or of this ordinance may be seized and taken away by such officer, and that such intoxicating liquor or other property so seized may be received in evidence against him in any procedure brought pursuant to the laws of the State of North Dakota or of this evidence.

Section 6-207.  Investigation of Applicant:  The City Council of the City of Burlington, or such other person or officer as may be designated by said City Council shall, upon the application being filed, investigate the facts as stated in the application and the character, reputation and fitness of the applicant.  If a person other than the City Council makes such investigation, he shall report all such matters to the said City Council.

Section 6-208.  To Be Posted:  Licenses issued to licensees hereunder shall be posted in a conspicuous place in the premises for which the license has been issued.

Section 6-209.  Not Transferable:  No license issued hereunder shall be transferable and no change of location shall be permitted without first making application and receiving the approval of the City Council of the City of Burlington therefor.

Section 6-210.  Number Of:  The number of licenses which may be issued for the sale of intoxicating liquor shall not exceed those outstanding as of the date of the final passage of this ordinance, until such date as a census of the population of the City of Burlington shows that such population shall have exceeded 1,500 after which such additional license or licenses may be issued by the City as may from time to time be established by the City Council.

Section 6-211.  Termination and Revocation Of:  Licenses pursuant to this ordinance shall be canceled for the following causes:

(1) The death of the licensee;
(2) When the licensee ceases business at the location licensed and a permit for change of location has been denied; or fails to commence operations under the license within a reasonable time from the issuance of the license;
(3) When the licensee be adjudged bankrupt;
(4) When the licensee has been convicted of the violation of any provision of this ordinance or of a felony under the laws of the United States, the State of North Dakota, or of any other State of the United States;
(5)  When the licensee ceases to be a legal bona fide resident and citizen of the State of North Dakota;
(6)  When the license or permit of the licensee from the United States Government to sell intoxicating liquor has been terminated or revoked;
(7)  When the business of the licensee at the location licensed shall be conducted in violation of health or sanitary regulations or other ordinances of the City of Burlington;
(8)  When the licensee has made any false statement in his application for license;
Such causes as hereinbefore described shall not be deemed to be exclusive, and such license may be terminated at any time by the City Council of the City of Burlington, and said license revoked for any cause and justified by reason of public health or public morals.  Such termination shall be subject only to review by the Courts of the State of North Dakota.  When any license is revoked or the licensee voluntarily ceases his business, no portion of the license fee previously paid shall be returned to the licensee or to any one claiming under or through him.

Section 6-212.  Fees Disposition Of:  All license fees collected under this ordinance shall be paid over to the auditor of the City of Burlington and credited to the general fund of the City.

Section 6-213.  Locations Where Licensed Premises Prohibited:  No license shall be issued for any building, room or place within one thousand (1,000) feet of any church, public or parochial school, public library, or hospital, and in determining such distance the distance shall be measured by the ordinary route of travel from the nearest point upon the grounds upon which such church, public or parochial school, public library, or hospital is located to the entrance of the premises for which license is sought.  No license shall be issued for the retail sale of intoxicating liquor where the premises sought to be licensed is located in any basement or below the first floor of any building.  No license for the retail sale of intoxicating liquor shall be issued for any premises above the first or ground floor of any building or premises, except in the case of lodges or clubs as defined in this ordinance; provided, however, that nothing herein shall be construed to prohibit any hotel keeper, or inn keeper holding a license issued pursuant to this ordinance from delivering liquor to duly registered guests in their rooms in such hotel or inn.

Section 6-214.  Hours Of Sale:  No person shall sell, serve, or permit to be sold, served, or consumed on the premises named in the license any intoxicating liquor between the hours of 2:00 A.M. (passed 12/4/06) and 8:00 A.M. on Monday through Saturday nor between the hours of 2:00 A.M.(passed 12/4/06) and 12:00 noon on Sunday, pursuant to Section 6-204.1.  Further, there shall be no sale or dispensing of intoxicating liquor Christmas Eve (after 6:00 P.M.), Christmas Day, or Easter Sunday.  In addition, a person may not provide off-sale after one (1) a.m. on Thanksgiving Day. (passed 10/3/05)
Section 6-215.  Intoxicating Liquor Not To Be Sold, Served, Or Dispensed:  To Whom:  No licensee, his agent or employee, shall sell, serve or dispense any intoxicating liquor to any habitual drunkard, person under guardianship, or to any minor; nor shall any such licensee, his agent or employee, sell, serve or dispense any intoxicating liquor to any such habitual drunkard after a verified complaint has been made by the father, mother, wife, husband, legal guardian, municipal judge of the City of Burlington, the Ward County Welfare Board, or other public relief agency, requesting that liquor NOT be sold to such habitual drunkard and stating the reasons therefor, and such complaint has been filed with the City Auditor of the City of Burlington, with notice of the filing of same served upon the said licensee by a police officer of the City, unless and until the person making the complaint has filed with the City Auditor a written request that the same be withdrawn and notice of said withdrawal has been served on said licensee as hereinbefore provided.  No licensee shall permit any minor to be furnished with any liquor on the premises for which license is granted or issued pursuant to this ordinance.  No minor shall purchase, attempt to purchase, receive or drink any intoxicating liquor in any public place or any store or place or any street or alley within the city limits of the City of Burlington, North Dakota.  Whoever shall in any way procure or furnish liquor for the use of any person hereinbefore named in this section shall be deemed to have sold it to such person and to have violated the terms and conditions of this ordinance.

Section 6-216.  Intoxicating Liquor Sold to Be Purchased From A Wholesaler:  No licensee hereunder shall purchase, have or possess any intoxicating liquor unless he has purchased the same from a wholesaler duly licensed pursuant to the provisions of Title 5, North Dakota Century Code.  Each licensee hereunder shall keep on file all invoices covering purchases by him of intoxicating liquor showing the name and license number of the wholesaler and the name of the municipality issuing such wholesale license.  Such records shall be retained in possession of the licensee and at all times shall be open to inspection by any police officer or peace officer of the State of North Dakota.  Each licensee licensed under this ordinance shall keep a book showing the kinds and quantities of all liquor purchased by him, together with the name of the person from whom purchased, the license number of the wholesaler selling such liquor to said licensee, and the name of the municipality issuing such wholesale license.

Section 6-217.  Sale of Alcohol in Other Sealed Containers Prohibited:  No alcohol, as defined in Title 5, North Dakota Century Code, shall be sold by any person holding a license hereunder, except in sealed containers.  No licensee hereunder shall open or permit to be opened on said premises any container containing alcohol; provided, however, that the term "alcohol" as used herein shall not be construed as meaning beverages commonly known and described by their various names, such as whiskey, brandy, wine, gin and the like.

Section 6-217.1.  Sale of Beer in Kegs, Records and Marking Required:  (1) A retail licensee selling beer in a container having a liquid capacity greater than two (2) gallons shall place a distinctive symbol, notation, or a mark on the container which uniquely identifies him, and, moreover, shall mark such container in such a manner, and maintain such business records, that in the event the container is returned to him he can establish the following information with respect to his most recent sale involving the container within the last six (6) months, to-wit:  the date of the sale and the name, address, and North Dakota driver's license number or social security number of the person to whom the container was sold.  (2) Each retail licensee shall register his unique identification symbol, notation or mark with the Chief of Police and shall provide the Chief of Police with such of the information gathered pursuant to subsection (1) as the Chief from time to time may require.  (3) This section shall not apply to the sale of containers by a retail licensee if he intends and requires that the contents of the container will be consumed on the licensed premises where the sale occurs.

Section 6-218.  Consumption of Liquor From Package, Delivery of Liquor Prohibited Where:  No person holding a license hereunder shall permit the consumption of intoxicating liquor upon the licensed premises or the opening of the container containing the alcoholic beverage, the same being the original package in which the sale is made, on the premises where sold, unless the liquor dispensed is served in a glass or other similar container by the licensee or his employee; provided, however, that this shall not apply to the consumption of malt beverages from original packages.  All sales of intoxicating liquor made by the licensee in packages shall be completed upon the licensed premises by the delivery of the container containing the intoxicating liquor to the purchaser.  No delivery shall be made by any person holding a license to any person on premises other than that licensed hereunder.

Section 6-219.  Street Sale or Use Prohibited:  Except as permitted by special permit pursuant to Section 6-219.1 or Section 6-219.2, no person shall sell intoxicating liquor, or consume or possess an open container which contains intoxicating liquor while upon any street, alley, public way or public property, or any private property which is generally open to the public.  Any person, firm or corporation violating any of the provisions of this ordinance shall, upon conviction, be punished by a fine not exceeding One Hundred Dollars ($100.00).

Section 6-219.1 Special Permit for use of Intoxicating Liquor at Burlington Sports Complex:  Any person desiring a special permit for use of intoxicating liquor at the Sports Complex must complete an application through the auditor's office.  The police department will approve all permits and may immediately revoke the permit due to city ordinance violations.  Special permits may be issued for softball tournaments, company/firm and/or family events only.  Under the special permit, alcoholic beverages will be allowed in designated areas only.  Designated areas:  softball tournament - under pavilion and parking lots next to sport complex.  Company/firm and/or family events - under pavilion and parking lot in front of pavilion.

Section 6-219.2 Special Permit for sale or dispensing of intoxicating Liquor by Licensee off Premises:  The City Auditor may issue a special permit for the retail sale and dispensing of intoxicating liquor on premises other than those set forth in the licensee's application provided:

(1) The applicant for the special permit is a current holder of an "on-sale" license for sale of intoxicating liquors;

(2) Application for the special permit is made at least 14 days in advance of the date for which the special permit is sought

(3) The alternate location for which the special permit is sought is within the Burlington City limits;

(4) All sales at the alternate location are for "on-sale" only

(5) The alternate premises meet local and state requirements regarding sanitation and safety; and

(6) A special permit fee of $25 is submitted with the application.

Section 6-220.  Licensee Responsible for Conduct of Place of Business:  Every licensee is hereby made responsible for the conduct of his place of business and is required to maintain order and sobriety in such place of business.  No intoxicated person or persons shall be permitted to remain upon the premises or shall be sold intoxicating liquor by any person holding any license issued pursuant to this ordinance.  No licensee hereunder shall be permitted to own or have in his possession and located on the premises for which license is obtained pursuant to this ordinance any slot machine or other gambling device.  The possession of such slot machines or other gambling devices upon the premises so licensed shall be sufficient cause for the revocation of the license issued hereunder, and such license shall be revoked should any such slot machine or other gambling devise as herein defined be found upon the licensed premises.

Section 6-221.  Minors Not Permitted on Licensed Premises:  
No minor shall be permitted to enter any establishment selling, serving or dispensing intoxicating liquor on premises licensed hereunder for the retail sale of liquor.  No minor shall be employed in any room or rooms constituting the place in which intoxicating liquor is sold.  Any minor who misrepresents his or her age for the purpose of purchasing or drinking any intoxicating liquor shall be deemed guilty of a violation of this ordinance and subject to prosecution under the terms hereof.  The term "minor" includes all persons under the age of twenty-one years.

Section 6-222.  Cashing of Certain Checks Prohibited:  No person holding a license issued pursuant to the terms of this ordinance shall be permitted to cash any bank check, voucher, order or document of any kind drawn by the Ward County Welfare Board or any state or federal agency in payment of wages made for work done on any so-called work Relief Project, or for relief purposes, which by its terms authorizes or permits any person presenting such bank check, voucher, order or document to receive payment of money.

Section 6-223.  Signs, Advertising and Display:  No licensee hereunder shall be permitted to display in his show windows any bottles, packages or other containers showing the liquor kept on said premises for sale or for any other purpose.  No window display or other display in show windows shall be made showing prices or making reference to prices for any class of liquor permitted to be sold pursuant to this ordinance.  No license hereunder shall be permitted to display outside of the premises licensed any Neon sign, electric sign, or any sign of any description, any statement or words showing or tending to show that the premises is a liquor store or place where liquor is sold; provided, however, this shall not be construed to prohibit the proprietor of said establishment, providing such sign does not make reference or statement indicating that said establishment is licensed for the sale of liquor.  He shall be permitted to place in letters not exceeding eight (8) inches in height upon the doors or windows of the licensed premises the words, "Licensed Liquor Store, City of Burlington, License Number _____, together with the name of the establishment and no other words.  No licenses hereunder shall be permitted to advertise by means of any billboards or outdoor advertising, which shows or tends to show other than that the advertiser and licensee is the operator of a liquor store.  No billboard advertising shall contain the name of any brand of intoxicating liquor or the price thereof, or any reference to prices.  No licensee hereunder shall be permitted to advertise in any newspaper or over any radio other than that the licensee is the operator of a liquor store, the brands and kinds of liquor sold by him, and nothing more; provided that such advertising in any newspaper shall not contain any prices of liquor sold or any reference to price.   No advertising in any form by circulars delivered from house to house or placed in any motor vehicle or public place or in any other publication which has circulation throughout the city other than a newspaper shall be permitted.  Any provided further, that this section shall not be construed as prohibiting advertising which conforms to this section or the listing of names of duly licensed retail liquor dealers in the classified advertising section or the alphabetical listing sections of telephone directories or city directories furnished or delivered to subscribers or otherwise by the publishers thereof.

Section 6-224.  Booths and Windows:  
No licensee for the retail sale of liquor shall maintain or suffer to be constructed, maintained or placed in the premises licensed any side room, closed booth or other enclosure.  All booths located in such premises shall open into the main part of said premises and shall be accessible from the aisles therein and shall not have thereon any screen, curtain, partition, door or blind or any obstruction of any kind preventing clear view into said booths from the main room or aisle of said premises.  No licensee for the retail sale of liquor shall be permitted to place in the windows or door of the licensed premises any sign, advertising matter, paper, cards or any other material which shall in any manner obstruct the view into the said premises and through the same from the street level in front of said premises.  The view from the street level and through the windows and door of said premises at all times shall be maintained in an open, clear and unobstructed manner from the street, and no screen, partition or other matter obstructing the view through any portion of the said licensed premises shall be maintained therein at any time.

Section 6-225.  Lavatory Requirements:  All premises licensed pursuant to this ordinance must provide adequate and sufficient lavatories and toilets and meet such other health and sanitary regulations as may be prescribed by the City Council of Burlington, North Dakota.

Section 6-226.  Penalty:  Any person violating any of the provisions of this ordinance shall be punished, upon conviction, by a fine of not more than $500.00.

REGULATING TRAILER COURTS AND PARKS

Section 6-301.  Definitions:  The following words and phrases, when used in this ordinance, shall have the meanings respectively ascribed to them except in those instances where the context clearly indicates a different meaning:

Natural or artificial barrier means any river, pond, canal, railroad, levee, embankment, a painted board or metal fence not less than six feet high, or hedge.
Park means trailer park.
Person means any natural individual, firm, trust, partnership, association or corporation.
Trailer means any portable structure or vehicle so constructed and designed as to permit occupancy thereof for dwelling or sleeping purposes.  A dependent trailer is one that does not have a toilet, bathtub or shower.
Trailer Park means any plot of ground upon which two or more trailer coaches occupied for dwelling or sleeping purposes are located, regardless of whether or not a charge is made for such accommodation.
Trailer Space means a plot of ground within a trailer coach park designed for the accommodation of one trailer coach.

Section 6-302.  License:  It shall be unlawful for any person to maintain or operate within the limits of the city any trailer park unless such person shall first obtain a license therefor.  All trailer parks in existence upon the effective date of this ordinance shall, within ninety (90) days thereafter, obtain such license and in all other respects comply fully with the requirements of this ordinance.

Section 6-302.1.  Trailers to be in Licensed Trailer Park:  The use, occupancy or ownership of a "mobile home" or "house trailer" as defined in subsection 4 of Section 6-301 of this ordinance, outside of a licensed trailer court as provided for in this chapter of the ordinances of the City of Burlington is hereby prohibited.  An existing use or occupancy and non-conformance of this ordinance shall be valid no longer than five years from and after the date of the passing of this act, and shall be unlawful upon the change of ownership in the said mobile home or the real estate upon which the same is located, and after such change in ownership the violator will be subject to prosecution unless the mobile home has been removed within 60 days after notice from the City Council.  The penalty for any person, firm or corporation, violating any provision of this ordinance shall be a fine of not more than $500.00.

Section 6-303.  License Fees:  The annual license fee for each trailer park shall be ten dollars ($10.00).  No such license shall be transferred without approval of the City Council.

Section 6-304.   Same:  Disposition Of:  All license fees collected under this ordinance shall be paid over to the auditor of the City of Burlington and credited to the general fund of said city.

Section 6-305.  Application For License:  Application for a trailer park license shall be filed with, and such license shall be issued by, the City Council of the City of Burlington, North Dakota.  Each application shall be in writing and signed by the applicant and shall contain the following:

(1) The name and address of the applicant.
(2) The location and legal description of the proposed trailer coach park.
(3) A complete plan of the proposed park, showing compliance with section 6 of this ordinance.
(4) Plans and specifications of all buildings and other improvements constructed or to be constructed with the proposed trailer coach park.
(5) Such further information as may be requested by the City Council.

The City Council shall investigate the moral character of the applicant and the proposed plans and specifications.  If the applicant is found to be of good moral character, and the proposed park complies with all provisions of this ordinance and with all other applicable ordinances or statutes, the City Council shall approve the application and upon completion of the park according to the plans, shall issue the license.  Upon change in ownership of the trailer coach park and application for a transfer of the license, the City Council shall issue such transfer if investigation shows the transferee to be of good moral character.

Section 6-306.  Trailer Park Plan:  The trailer coach park shall conform to the following requirements:

(1) The minimum space, or lot area used or occupied by each trailer shall be 2,000 square feet, clearly defined on the ground by stakes, posts or other markers, except that where a separate parking area is provided for motor vehicles and no motor vehicles are parked on the trailer area, then the minimum space or lot occupied by each trailer shall be at least 1,500 square. 
(2) The minimum lane or driveway on which each trailer fronts shall be at least 24 feet in width and give an unobstructed access to the public street or highway.
(3) No trailer, or attached shed, or other attachment shall be located within fifteen (15) feet of any other trailer or part thereof, unless such trailer or attachments are protected by the installation of a fire wall providing at least a one hour rating.  The Chief of the Burlington City Fire Department shall approve the construction and location of such firewalls.  No trailer or attachment shall be located closer than fifteen (15) feet of the right of way line of any street, nor within ten (10) feet of any boundary of the trailer court.  The ends of the trailer or mobile home shall be at least ten (10) feet.

(4) The ground area occupied by a trailer and attached enclosures shall not exceed 50 percent of the total area of the lot occupied by the trailer.
(5) All entrances, exits, lanes, and driveways between rows of trailers in any trailer court shall be lighted with not less than a 60-watt bulb at intervals of 100 feet located approximately 15 feet from the ground or equivalent lighting.
(6) All provisions for water supply, sewage, laundry, and fire protection provided in any trailer court shall be approved by the State Laboratories Department.
(7) Existing trailer courts shall not be altered unless such alterations comply with the provisions of this regulation.
(8) Each trailer space or lot shall be provided with an adequate electric service outlet.  Each trailer shall be grounded through the use of a ground rod or four wire grounding system.  Existing and new electrical circuits within the court shall comply with the state Electrical Code.
(9) When natural gas, L-P or propane gas, or flammable liquids such as fuel oil is used within a trailer such installations and handling shall be made and maintained in accordance with National Fire Protection Association Bulletin No. 501.
(10) No storm shed or other addition shall obstruct the exit ways of the trailer.
(11) Each trailer court that accommodates dependent trailers shall provide the following sanitary facilities; for each 10 dependent trailer spaces, one stool, one lavatory, one bath tub or shower, and one slop sink for each sex, located in separate buildings or separated by sound-proof walls.
(12) When municipal fire protection is not available, each trailer court shall be equipped with an approved type of fire extinguisher every 200 feet in courts containing 3 or more trailers.

Section 6-307.  Water Supply:  An adequate supply of pure water for drinking and domestic purposes shall be supplied to meet the requirements of the park.  The water supply shall be obtained from faucets only.  No common drinking cups shall be permitted.  Municipal water supply faucets shall be located on each trailer space.  An adequate supply of hot water shall be provided at all times in any service building for bathing, washing, and laundry facilities.

Section 6-308.  Sanitation Facilities:  All service buildings and the grounds of the park shall be maintained in a clean, sightly condition and kept free of any condition that will menace the health of any occupant or the public, or shall constitute a nuisance.

Section 6-309.  Sewage and Refuse Disposal:  Waste from showers, bathtubs, toilets, slop sinks and laundries shall be discharged into the municipal sewer system in compliance with applicable ordinances.

Section 6-310.  Garbage Receptacles:  Tightly covered metal garbage cans shall be provided in quantities adequate to permit disposal of all garbage and rubbish.  Garbage cans shall be located not farther than 200 feet from any trailer coach space.  The cans shall be kept in sanitary condition at all times.  Garbage and rubbish shall be collected and disposed of as frequently as may be necessary to insure that the garbage cans shall not overflow.

Section 6-311.  Register of Occupants:  It shall be the duty of the licensee to keep a register containing a record of all trailer coach owners and occupants located within the park.  The register shall contain the following information:

(1) Name and address of each occupant of a trailer coach.
(2) The make, model, and year of all automobiles and trailer coaches.
(3) License number of each trailer coach and of the automobile by which it is towed, and the name of the owner of each such trailer coach and automobile.
(4) The state issuing the above license.
(5) The dates of arrival and departure of each trailer coach.

The park owner or manager shall keep the register available for inspection at all times by law enforcement officers, public health officials, and other officials whose duties necessitate acquisition of the information contained in the register.  The register records shall not be destroyed for a period of three years following the date of registration.

Section 6-312.  Revocation of License:  The City Council may revoke any license to maintain and operate a park when the licensee has been found guilty by a court of competent jurisdiction of violating any provision of this ordinance.  After such conviction, the license may be reissued if the circumstances leading to conviction have been remedied and there is reasonable evidence that the park will be maintained and operated in full compliance with the law.

Section 6-313.  Posting of License:  The license certificate shall be conspicuously posted at all times in the office or on the premises of the trailer coach park.

Section 6-314.  Police Power:  
This ordinance is declared to be an exercise of the police power directly affecting and designed to promote the peace, safety, good order, health, well being, and public morals of the people of the City of Burlington, North Dakota.

Section 6-315.  Penalty:  Any person, firm or corporation violating any of the provisions of this ordinance shall be punished, upon conviction therefor, by a fine of not more than one hundred dollars ($100.00). 

MIGRANT MERCHANTS AND CONTRIBUTION SOLICITORS

Section 6-401.  Migrant Merchants and Contribution Solicitors:  Definitions:  As used in this division the following words have the following definitions or meanings unless the context clearly indicates otherwise:

Contribution Solicitor:  A person, other than a migrant merchant, who goes from door to door within the City of Burlington in order to request of another person that such person transfer money or something else of value to him or the organization which he represents.

Course or Pattern of Conduct:  A regularly carried on activity which may be part-time or which may be seasonal, as distinguished from isolated and infrequent transactions occurring only two (2) or three (3) times a year.

Drummer:  A person who as a part of a course or pattern of conduct solicits orders for goods or services from the ultimate consumer thereof or a person in the household of the ultimate consumer, but which person does not himself or through an agent deliver the goods or perform the services which may be ordered, and which person does not ordinarily operate out of a fixed place of business within the City of Burlington while soliciting orders.

Fixed Place of Business:  Physical premises used in the course of conducting a retail sales business, to which premises the general public is invited for the purpose of examining and purchasing the stock of goods held for sale, and at which premises the delivery of the purchased goods to the buyer takes place.

Migrant Merchant:  drummers, peddlers,, or temporary shopkeepers.

Peddler:  A person who as part of a course or pattern of conduct solicits orders for goods or services from the ultimate consumer thereof or a person in the household of the ultimate consumer, which person himself or through an agent delivers the goods or performs the services for which he obtains orders, and which person does not ordinarily operate out of a fixed place of business within the City of Burlington while soliciting orders.

Temporary Shopkeeper:  A person who solicits orders for goods or services from the ultimate consumer thereof or a person in the household of the ultimate consumer at or out of a fixed place of business within the City of Burlington, irrespective of whether he or his agents delivers the goods or performs the services for which orders are placed.  However, a person shall not be considered a temporary shopkeeper if at the time that he solicits orders for goods or services at a fixed place of business he has a possessor interest in the physical premises which constitute the fixed place of business, either by way of a fee simple or by way of a leasehold interest therein, which leasehold interest was valid for a minimum term of at least one hundred eighty (180) days at and from the time that the person commenced soliciting orders at the leased premises.

Section 6-402.  Legislative Findings, Purpose and Intent:  (1) The City Council of the City of Burlington finds that it is necessary to regulate certain migrant merchants under the police power of the municipality in order to combat criminal activity or to reduce the opportunity for criminal activity to occur and to protect the citizens as consumers.  (2) The City Council finds that there is a substantial likelihood that certain criminals or persons who might be tempted to perform criminal acts hold themselves out as bona fide drummers or peddlers for the sole purpose of going door to door in order to "case" a residence or business premises with an eye towards using the information so gathered to assist in the perpetration of a criminal act if the opportunity presents itself.  The council further finds that whether or not such activity does take place, nevertheless some citizens have a legitimate fear or concern that it may be taking place and that it is appropriate to take reasonable steps to attempt to allay that concern.  Finally, the council finds that the citizens of Burlington who purchase goods or services from a migrant merchant are at a disadvantage in obtaining recourse from the migrant merchant if the goods or services are not delivered as promised or if the goods or services are not as warranted and represented, because ordinarily the migrant merchant is not physically present in the city for purposes of making a claim against him or initiating a lawsuit against him when the occasion to do so arises, nor is it convenient or easy to locate assets of his subject to the execution of a levy in the event a judgment is obtained against him.  (3) Consequently it is the purpose and intent of the council by enacting this division to impose certain identification requirements on those persons acting as migrant merchants on the theory that if a person knows that his identification is known to the police he would be less likely to attempt to use the assumed role of being a drummer or peddler as a means of obtaining information helpful in a criminal enterprise.  Likewise, it is the intent and purpose of the council to require that migrant merchants post performance bonds in order to assist dissatisfied consumers in pursuing against such persons arising out of the commercial transactions in which they may engage while within the city.  (4) The city council realized that under the commerce clause of the United States Constitution there exists a limitation on the restrictions, which lawfully may be imposed on a drummer who represents enterprises doing business in interstate commerce.  However, it is the opinion and the finding of the council that the restrictions in this division do not constitute an unreasonable burden upon interstate commerce and they apply to residents of North Dakota (except those domiciled within the city) and to residents of other states alike in an impartial manner, and because they serve the legitimate governmental interests identified previously.  However, it is the special intent of the council that in the event that a court determines that this division is unconstitutional as applied to some or all transactions in interstate commerce that the general severability provisions of section 1-107 be applied in such a manner as to uphold the balance of the division.  (5) This division is designed to exclude from its purview those migrant merchants who represent wholesalers, distributors, or manufacturers, or the functional equivalent thereof, because the council finds that those persons present less of a problem with respect to the concerns identified above, and because the persons with whom representatives of wholesalers, distributors and manufacturers are likely to deal are more able to and inclined to protect their own interests than is the average consumer.  (6) Likewise, the person who has established a bona fide domicile within the City of Burlington is excluded from the scope of operation of this division because the council finds that the establishment of one's domicile within the community, in view of its relatively permanent status:

Tends to make one's identity known to a number of persons distributed throughout the city, so that the purpose otherwise served by requiring an identification license under this division is thereby accomplished.  

Tends to offer an impediment to one's removal from the city if one should perpetuate a criminal act, thus enhancing the possibility of the police being able to make a successful arrest;

Tends to make it more likely that one will stand behind the goods and services which one sells because the city is relatively small and there exist many social, business, educational, religious, political and neighborhood ties and interconnections among the citizens which make the business reputation of a person in business or trade extremely sensitive to and vulnerable to the complaint of even one disgruntled customer; and

Tends to make it more likely that one's whereabouts will be discoverable in the event that a lawsuit arising out of a business transaction is necessary.

(7) Merchants with long-term possessor interests in a fixed place of business within the city are excluded from the operation of this division because it is the finding of the city council that such persons are likely to have made a sizable investment in their business which means that the chances of such persons being available for service of process with respect to a lawsuit arising out of a business transaction is correspondingly increased, as if the chance that a successful plaintiff can collect a judgment against such persons.  (8) The council further finds that contribution solicitors present similar problems to those posed by migrant merchants with regard to the ability of a contribution solicitor to obtain information useful to accomplish or to attempt criminal acts, and that consequently it is appropriate to require contribution solicitors to obtain a license for identification purposes, except for those contribution solicitors who are domiciled within the city, which latter class is exempt from the licensing requirement for substantially the same reasons that support the exemption from licensing of those migrant merchants who are domiciled within the city.

Section 6-403.  License Required of Migrant Merchant or Contribution Solicitor; Exceptions:  

No person who has not established his domicile within the City of Burlington shall carry on the business or activity of a migrant merchant or contribution solicitor within the City of Burlington without first obtaining a migrant merchant license or contribution solicitor license, respectively.  In any prosecution under this chapter it shall be an affirmative defense that the defendant had established his domicile within the City of Burlington at the time of the alleged offense.

This section shall not apply to a temporary shopkeeper who deals exclusively in agricultural products or secondhand items of tangible personal property.
Section 6-404.  Form, Terms, Effect and Issuance of License:  

A person applying for a migrant merchant license or contribution solicitor license shall submit an application on a form provided by the city auditor, which form shall include such information as the city auditor may reasonably require with respect to the identity and personal history of the applicant.  At a minimum the form shall require the applicant to state his name, age, current address, all addresses used by him in the two (2) years immediately prior to the acquisition by him of his current address, phone number, social security number, driver's license state of issuance and number, physical description, birth place, other names which the applicant has gone by or used, and whether the applicant has ever been convicted of a felony, and if so, which felonies, where, and the punishment imposed.  In addition, the applicant shall provide his fingerprints as part of or in connection with the application.  The applicant may answer items of requested information as being not applicable to him if that is the case.  The truthfulness of the information supplied by the applicant shall be sworn to by him under oath in writing.

The applicant shall accompany his application with a nonrefundable fee in the amount of thirty-five dollars ($35.00) and a proposed license bearing his current photo, which license and its contents shall conform to the specifications established by the city auditor.  The license shall be considered granted upon the signature of the city auditor thereto in the space provided.

In addition to the filing of a properly completed application form and the payment of the license fee, the applicant for a migrant merchants license shall also file with the city auditor the bond required under section 6-405.

The city auditor shall issue or deny the license no later than the close of business on the third day after the applicant has complied with subsections (2) and (3) hereof, provided that, however, the three-day period shall commence to turn on the day after the day on which the application process is completed and proved further that a Saturday, Sunday or holiday shall not be considered a "day" for purposes of this sentence.  The city auditor shall issue the license without regard to the nature or content of the information supplied by the applicant on the application form except that he shall deny the license if he has reasonable cause to believe that any material item of information appearing thereon is false, irrespective the applicant's intent in providing the information.  If the city auditor takes no action within the time provided herein, then upon the expiration of such time, the application for a license shall be deemed to have been denied.  No notice of denial to the applicant is required in order to make such denial effective.  If an applicant has been denied a license by the city auditor solely on the grounds that the city auditor has reasonable cause to believe that a material item of information submitted by the applicant is false, the applicant may at any time thereafter renew his application or submit a new application, but no license shall issue to him unless he shall prove to the city auditor by a preponderance of the evidence that the application which was denied was in fact substantially true or correct with respect to the challenged items, or that an incorrect or false information provided by him was submitted in good faith as the result of a mistake, inadvertence or excusable neglect on the part of the applicant.

A license shall expire 90 days after its issuance unless earlier suspended, revoked or voluntarily surrendered.  It is nontransferable.  License fees are not subject to prorating.

A person holding a valid license shall conspicuously display it about his person while acting pursuant to the authority granted by the license.  Before so using the license for the first time, however, he shall laminate the license in clear plastic in accordance with specifications established by the city auditor.

An applicant who is aggrieved with action taken by the city auditor shall have a right to appeal to the mayor and if further aggrieved by the decision of the mayor he shall have the right to appeal to the city council, whereupon he shall be deemed to have exhausted his administrative remedies before judicial review of governmental action is permissible.

Section 6-405.  Bond Required:  

(1)  An applicant for a migrant merchant license shall file with the city auditor a surety bond in favor of the city in the amount of five thousand dollars ($5,000.00), in a form and with sureties acceptable to the city auditor.  The bond shall relate to commercial transactions entered into by the migrant merchant within the City of Burlington while acting as a migrant merchant.  It shall be conditioned upon the faithful compliance with the ordinance pertaining to migrant merchants and migrant merchant licenses.

(2) The bond by its terms and conditions shall remain in effect and shall not be revocable until the thirty-first of December of the same year in which the license to which the bond relates expires under 6-404.
(3) The city auditor is authorized to accept a cash deposit in lieu of a bond with the deposit to be returned to the license applicant if the license is not granted.  Otherwise, the cash deposit shall be held by the city auditor as the equivalent of a bond to be refunded to the licensee in whole or in part upon the same conditions and terms as are applicable to the bond itself.
(4) An action on the bond or cash deposit can be brought in the name of the city for the use and the benefit of the aggrieved person.

Section 6-406.  Duties of Migrant Merchant; License Dependent Thereon; Penalty:  

(1) It shall be the duty of each migrant merchant to discharge the following obligations with respect to commercial transactions entered into by him with the city while acting as a migrant merchant, and notwithstanding anything to the contrary in the Code the license of a migrant merchant shall be subject to revocation or suspension if the following obligations are not faithfully and fully discharged:

The migrant merchant shall account for and apply all payments received by him in accordance with the representations made by him as an inducement to receive the payment.

The migrant merchant shall deliver goods or perform services, or assure that the goods are delivered or the services are performed by others if he is not personally obligated to do so by the terms of his agreement with the purchaser thereof, in substantial accordance with his promises or representations made with respect to the time of delivery or performance.

The migrant merchant shall assure that the goods delivered or the services performed shall reasonably conform to any implicit or explicit warranties or representations pertaining thereto which he makes and which are not effectively disclaimed.

The migrant merchant will promptly pay any judgment, which might be entered against him arising out of such commercial transaction.

(2) The obligations imposed in this section shall be construed as continuing obligations even though the license of the migrant merchant may be suspended or revoked or may have expired by its own terms.
(3) No migrant merchant shall knowingly breach any of the obligations imposed herein, and if he does so the penalty therefor shall be as established in section 2-111 of this Code, provided that, however, if the conduct of the migrant merchant which is prohibited in this subsection forms all or part of certain conduct which is punishable under state law as an offense equivalent to a Class A Misdemeanor, or as a greater offense, then this subsection shall be inapplicable thereto and state law shall govern.

Section 6-407.  Release of Information by City and Waiver of Claims by Licensee:  An applicant for a migrant merchant license shall be deemed by virtue of such application to have implicitly authorized the City of Burlington to release and to publicize any and all information with respect to the applicant, including specifically information detrimental to the business character or reputation of the applicant, as long as there is no actual malicious intent upon the part of the city or any of its employees or agents in so doing.   The applicant by submitting his application for a migrant merchant license is also deemed to waive any and all claims and causes of action for invasion of privacy, defamation, interference with contractual rights, and any other tort or legal theory of relief which might be based upon the release and publication by the city of such information, and the benefit of this waiver shall extend not only to the city but to all of its agents, employees and officials, as long as they act without actual malice.

Section 6-408.  Suspension of License:  Notwithstanding anything to the contrary in the Code of Ordinances, a license may be immediately suspended by the mayor upon an ex-parte showing made to him by any person establishing reasonable cause to believe that the licensee, while acting within the City of Burlington pursuant to and within the scope of authority of the license, is involved in activity which is made criminal by state or federal law, and which activity is of a nature likely to lead to the injury in person or in property of the persons with whom the licensee is doing business, attempting to do business, or purporting to do business under the authority of the license.  However, the licensee shall not be penalized for acting under a suspended license until such time as he has been given actual notice of the suspension.  Moreover, upon request the mayor shall provide the licensee with a post suspension hearing with respect to the validity of the suspension in the form and in the manner as is required by applicable principles of constitutional law, both state and federal, with respect to the concept of "due process".

POOL ROOMS, BOWLING ALLEYS, SHOOTING GALLERIES

Section 6-501.  License Required:  No person shall keep any billiard pool table, or bowling alley, or shooting gallery to be played upon or used by others for hire or gain without a license therefor.  "Bowling Alley" shall include all ball or pin alleys.

Section 6-502.  License Fee:  No license shall be issued to any firm or person keeping or operating any billiard or pool table, bowling alley, or shooting gallery until the annual license fee shall have been paid.  The license fee shall be:    (1) For billiard and pool tables, five dollars for one table and one dollar for each additional table.  (2)  For bowling alleys and shooting galleries, the sum of $15.00.

Section 6-503.  Revocation of License:  The City Council may in its discretion, and without notice, revoke any license issued for the keeping, operating, or maintaining for hire of any billiard or pool table, bowling alley or shooting gallery, provided, however, that in case a license is revoked the holder of such license may within five (5) days after revocation file in the office of the auditor his verified application for reinstatement of such license, setting forth therein clearly, concisely and without repetition the facts and circumstances upon which he claims the right of reinstatement of such license.  The City Council may, if such application be sufficient, order a hearing and fix a time and place for such hearing, provided, such application is made and filed within the time above stated.

Provided, further, that the violation of any Ordinance or State Laws in such rooms shall be deemed a sufficient cause for the revocation of such license and for the denial of the reinstatement thereof.

PUBLIC DANCES AND DANCE HALLS

Section 6-601.  Public Dance Hall:  Defined:  The words "public dance hall" shall for the purpose of this section be construed to mean and include any room or rooms, hall or halls where dancing is conducted and carried on as a business and where patrons of such dance rooms or halls pay a fee for participating in such dance; whether such fee is paid on the floor in such dance rooms or halls for admission thereto or for membership cards or tickets or where said fee for participating in such dances is paid directly or indirectly.

Section 6-602.  Public Dance:  Defined:  A "public dance" is hereby defined to be one that is or may be attended or patronized by the public generally, either with or without tickets or charge for admission thereto.

Section 6-603.  License Required: Fee:  No person, firm or corporation shall conduct or maintain in the City of Burlington a public dance hall as defined in this section without first securing from the auditor a license, which license shall run for a period of six (6) months from the date of issuance thereof, and paying to the auditor a license fee of $25.00.

Section 6-604.  License Not Required; When:  The owner or lessee on premises wherein public dances are held shall not be required to obtain or have the license required by section 6-603 above if in lieu thereof he shall apply for and receive a license or permit to hold or conduct each public dance held hereinafter set forth; or, if the person or persons conducting a public dance in such room or rooms, hall or halls shall have applied for and received a permit to conduct such dance or dances as hereinafter set forth.

Section 6-605.  Public Dance License Required:  Fee:  Every person, firm, or corporation, who shall conduct, operate or be engaged in operating or conducting a public dance as hereinbefore defined, shall prior to giving of such public dance apply for and received from the auditor a license to operate and conduct same, and shall pay to the auditor with such application a fee of $5.00.

Section 6-606.  Application For, to Contain What:  Said application shall specify the time when, and the place where, the said dance or dances are to be given or conducted.

Section 6-607.  Same:  When Not Required:  No license for a public dance shall be required when the dance is given or conducted in a duly licensed dance hall as hereinbefore provided.

Section 6-608.  Revocation of Licenses:  Any dance license may be revoked upon notice to the applicant and a hearing before the City Council at such public dances are not conducted in a clean, orderly, and decent manner, and in compliance with all of the ordinances of the City of Burlington.

Section 6-609.  Minors Prohibited:  It shall be unlawful for any dance hall proprietor to permit school pupils of any age, and all unmarried persons less than eighteen (18) years of age, to attend any public dance conducted by him, unless accompanied by their parent or parents.

Section 6-610.  Closing Hours:  No public dance shall remain open to the public later than one o'clock (1:00) a.m. on any day except Saturday when the same shall be closed not later than twelve o'clock (12:00) midnight.

Section 6-611.  Regulating Decency in Dance Halls:  It shall be unlawful for any person, firm, or corporation engaged in and conducting a public dance hall, or giving or carrying on a public dance as herein defined, to permit or have in or about such place any intoxicating liquors, nor shall such liquors be permitted or allowed to be brought into such place by others nor shall disorderly or intoxicated persons be permitted to attend such public dances, or remain in or about such public dance halls, nor shall any profane language or indecent or questionable conduct on the part of any person or persons be permitted in or about such public dance hall while public dances are held.

Section 6-612.  Disorderly, Immodest Acts and Dress Prohibited:  It shall be unlawful for any person, firm, or corporation engaged in and conducting a public dance hall as herein defined, to permit any person or persons to dance or conduct themselves therein in a vulgar or immodest manner and it shall be the duty of the police officers of the city to arrest immediately any person or persons violating this section for disorderly conduct and arrest the keeper of said dance hall for permitting the same.

Section 6-613.  Dance Marathons, Walkathons Prohibited:  The holding, showing, exhibiting, or advertising in any manner whatsoever of dance marathons, walkathons and other similar exhibitions of physical endurance is hereby prohibited within the corporate limits of the City of Burlington.

GAMES OF CHANCE

Section 6-701.  Definitions:

(1) The definitions in N.D.C.C. 53-06.1-01 as amended effective July 1, 1983, and in the rules promulgated by the state attorney general pursuant thereto are adopted therein by reference thereto.

(2) A local license is one authorized to be issued by the city council under N.D.C.C. 53-06.1-03 or 63-06.1-05.

Section 6-702.  Application for License to Operate Games of Chance:  An organization eligible to conduct games of chance under a local license within the City of Burlington may apply to the city council for a local license to conduct games of chance within the City of Burlington in the manner and subject to the restrictions set forth in this division.

Section 6-703.  Contents of Application for License:  

(1) An application for a local license shall be made on a form provided by the city clerk, shall be sworn to under oath by an officer of the organization making such application, and shall contain the following information:

The full legal name of the organization.

The mailing address of the organization.

An indication as to which of the following classes of exempt organizations describe the applicant:

	1.  Veterans
	5.  Fraternal

	2.  Charitable
	6.  Civic and service club

	3.  Educational
	7.  Other public-spirited organization

	4.  Religious
	8.  College fraternities or sorority.


A brief recitation of the facts, which establish that the organization applying for the local license is an eligible organization of the class, indicated on the application.

A statement as to whether the local license is to authorize bingo or a raffle and the time and place at which the games of chance will be conducted during the period of time in which the local license is in effect.

A statement as to the length of time for which the local license is to be in effect.

A description of the educational, charitable, patriotic, fraternal, religious, or other public-spirited use to which the entire net proceeds will be devoted.

The office held in the organization by the person applying for a local license on behalf of the organization.

(2) If the applicant for a local license is a college fraternity or sorority, the applicant shall file with the city clerk a signed acknowledgment by the administration of the college or university with which the applicant is affiliated to the effect that the applicant is a recognized fraternity or sorority.

Section 6-704.  Fees:  

(1) The city clerk shall collect a nonrefundable application fee for a local license as follows:

(A) With respect to a college fraternity or sorority:

1.  Ten dollars ($10.00) if the applicant requests a local license to operate games of chance during all or a portion of one calendar day, or
2.  Twenty-five ($25.00) if the applicant requests the local license for a period of time in excess of one calendar day.
(B) With respect to an applicant for a local license under N.D.C.C. 53-06.103(1), five dollars (5.00)

(2) An applicant required to pay a fee under (1)(b) shall make a separate application and pay a separate fee for each month upon which and for each location at which a bingo game will be conducted pursuant to the local license.  The application forms can be consolidated into one form by specifying more than one month or more than one location thereon but in any event the fee shall be calculated and paid as though separate applications had been filed.

(3) An applicant required to pay a fee under (1)(b) above shall make a separate application for each raffle which will be conducted pursuant to the local license for purposes of this subsection the raffle shall consist of the issuance and distribution of a group of tickets or chances which all relate to the winning of one particular prize or group of prizes, and, the eventual selection of the winning ticket or tickets from such group.

(4) The city council by resolution may permit the payment of fees imposed herein by installments upon such terms and conditions as it sees fit.

Section 6-705.  Method of Granting Local Licenses:

The city clerk shall present any application for a local license to the next meeting of the city council, whether a regularly scheduled meeting or a special meeting, whereupon the council may approve or disapprove the same by way of a resolution passed by the majority of the members then present and voting.  Alternatively, the council by majority vote of the members then present and voting may postpone action thereon indefinitely or until a time and place certain, of which the applicant shall be notified.  A postponement by the council of action on the application may be made any number of times in the like manner.

The city council shall have the power to issue a local license for a lesser period of time, or for fewer games of chance, than requested by the applicant, without requiring that the application be amended.

If the council approves the issuance of a local license, the city clerk shall, within three days thereafter, issue a local license to the applicant.

Section 6-706.  Form and Contents of License:   A local license shall be signed by the city clerk or deputy or other delegate who shall also affix thereto the official seal of the City of Burlington.  The local license shall state the name of the licensee to whom issued, the address of the licensee, the games of chance authorized under such local license, the particular times and places where and when such games may be operated, and the date upon which the local license first becomes effective and the period of time during which the local license shall remain in effect following such date.  No local license will be issued to a college fraternity or sorority hereunder with an initial effective date, which is less than thirty (30) days after the date when the application for such local license was filed with the city clerk.  Further, the maximum period of time for which a local license may remain in effect is one year next following the initial effective date of the local license.

Section 6-707.  Site Approval:  

As part of its application for site approval for use with a state Class B license an applicant shall submit duplicate copies of all documents filed or to be filed with the state attorney general with respect to the Class B state license, which the applicant intends to use at the site for which approval is sought.

No organization shall be allowed authorization for more than three (3) sites at the same time within the City of Burlington during one license period, except a special authorization may be granted by the city council for a one-day gaming operation that is a special event.

No organization may conduct more than six (6) blackjack or twenty-one games simultaneously at the same site within the City of Burlington.

An applicant for site approval by making such application engages and agrees to comply with all rules, regulations and other restrictions imposed by this division or by the council enacting separate regulations.  The council hereby reserves the power to issue additional rules and regulations by way of resolution, which shall be retroactively binding on the applicant.

The application fee for site approval shall be one hundred dollars ($100.00) per site.

No grant of site approval to an organization with respect to all or a portion of a license period shall be construed as a commitment or representation that the organization will receive approval to use the same site or sites or any other site during the next or any subsequent license period.  The city council reserves the right, with respect to a request for renewal of a site approval by an organization holding a current site approval, to refuse to renew approval for any one or more of the currently approved sites, and furthermore, to refuse to grant any new site approvals in lieu of those for which renewal is denied.

Section 6-708.  License for Blackjack Dealer or Blackjack Pit Boss:  

No person shall act or serve as a dealer or pit boss in a site authorized to conduct games of chance under the Class B provisions of the North Dakota charitable gambling laws for the game of blackjack (twenty-one) unless he shall first be licensed as a blackjack dealer, except as provided for hereafter.

A person applying for his initial blackjack dealer's license (hereinafter called a dealer's license or simply a license) shall submit an application on a form provided by the city auditor, which form shall include such information as the city auditor may reasonably require with respect to the identity and personal history of the applicant.  At a minimum the form shall provide for the applicant to state his name, age, current address, all addresses used by him in the two (2) years immediately prior to the acquisition by him of his current address, phone number, social security number, driver's license state of issuance and number, physical description, birth place, other names which the applicant has used or gone by, and whether the applicant has ever been convicted of a felony, and if so, which felonies, where, and the punishment imposed.  The applicant may answer items of requested information as being not applicable to him if that is the case.  The truthfulness of the information supplied by the applicant applying shall be sworn to by him under oath in writing.  An applicant applying for a second or subsequent license need only provide such supplemental information as is need to make current the information on the initial application.

The applicant shall accompany his application with a nonrefundable fee in the amount of  $20.00 and a proposed license bearing his current photo, which license and its contents shall conform to specification established by the city auditor, the license shall be considered granted upon the signature of the city auditor thereto in the space provided.  The nonrefundable fee for a second or any subsequent license issued to an individual shall be $5.00.

The city auditor shall issue or deny the license not less than thirty (30) days after the applicant has submitted to him the completed application form and complied with subsection (3) hereof.  The thirty (30) days shall commence to run on the day after the form is submitted or subsection (3) is complied with, whichever occurs last. The city auditor shall issue the license without regard to the nature or content of the information supplied by the applicant on the application form except that he shall deny the license if any material item of information appearing thereon is false, irrespective of the applicant's intent in providing the information.  A formal denial of the license may be communicated to the applicant in person or by telephone in which case it becomes immediately effective when made.  Otherwise denial shall be effective at 12:00 noon on the third day, exclusive of Sunday, after written notice of denial is properly mailed to the applicant at the current address disclosed by him on his application form.  If the city auditor takes no action within the time provided herein then upon the expiration of such time the application for a license shall be deemed to have been denied.

A license shall be valid from the date of its issuance until one year following the next June 30th.

A person holding a valid dealer's license shall conspicuously display it about his person while actively serving as a blackjack dealer or blackjack pit boss.  Before so using the license for the first time, however, he shall see that the license is laminated in clear plastic in accordance with specifications established by the city auditor.

Subsection (1) hereof shall be inapplicable for a period of thirty (30) days to a person who submits an apparently complete initial application as provided for in subsection (2) and who complies with subsection (3).  The thirty (30) days shall commence to run on the day following the day upon which the form is submitted or subsection (3) is complied with, whichever occurs last.  During the thirty (30) days while serving as a blackjack dealer or blackjack pit boss the person described in this subsection shall conspicuously display about his person a temporary dealer's permit, the form of which shall be devised by the city auditor, which temporary permit shall be deemed null and void upon the granting or denial of a permanent license pursuant to subsection (4) or upon the expiration of the thirty (30) days, whichever occurs first.

An applicant who is aggrieved with action taken by the city auditor shall have a right to appeal to the city council, whereupon he shall be deemed to have exhausted his administrative remedies for purposes of the doctrine requiring exhaustion of administrative remedies before judicial review of governmental action is permissible.

Section 6-709.  Suspension or Revocation of License or Site Approval:  The city council may suspend or revoke an outstanding local license, dealer's license or site approval for a Class B state license on the grounds set forth in Section 18-27 of the Code of Ordinances in respect to revocation of a license.  The provisions of Chapter 28-32 of the North Dakota Century Code shall apply to such proceedings to the extent that it is practical to do so and to the extent that such procedures are required by constitutional concepts of "due process".

PAWN SHOPS

Section 6-801.  Definitions:

Acquisition for resale includes both the purchase of goods or the receipt of goods on consignment.

Chief of police includes his designee.

Dealer in precious metals or precious gems means any person who engages in the business of acquiring for resale any precious metals or precious gems which were previously sold at retail, or coins, other than gold coins and numismatic coins.

Disqualified person means a person who or which:

Chapter 12.1-22, 12.1-23, or 12.1-24 of the North Dakota Century has been convicted in North Dakota of a criminal offense defined in Code (which chapters pertain to robbery, breaking and entry, various forms of theft, forgery, and counterfeiting) or in the analogous provisions of the old State of ND Criminal Code; or

Has been convicted in a jurisdiction other than North Dakota of a criminal offense, which is analogous to one of those referenced in subsection A of this definition.

Licensee means a licensee under this division.

Pawnbroker means any person, who loans money on deposit or pledge of tangible personal property or by the purchase of the property on the expressed or implied agreement or condition that the property will be sold back again at a stipulated price.

Secondhand dealer means any person who engages in the business of acquiring for resale consumer goods, which consumer goods previously were sold at retail in a prior transaction.

(A)  The following transactions are excluded from the scope of this division: 

1.  The trade-in of a used article as the partial payment for a new article of greater value.

2.  The acquisition for resale of used consumer goods for the purpose of reselling them at a casual and occasional sale conducted in the garage or on some other portion of the personal residential premises of the person receiving the goods, which premises must be zoned residential.  A typical "garage sale" is contemplated herein.

3.  The acquisition for resale of a used motor vehicle, which motor vehicle would be eligible for a registration under the laws of the state of North Dakota if it were in good repair, whether it is in fact registered or not.

4.  The acquisition for resale of any goods by a nonprofit corporation or nonprofit association recognized as such by the Internal Revenue Service or by a bona fide fraternal or bona fide religious organization or association.

5.  The acquisition for resale of goods if the resale of such goods is not to be made to persons who will be the ultimate consumers of the goods; in other words, wholesalers are excluded from this division when doing business as wholesalers.

6.  The acquisition for resale of goods purchased from a descendant’s estate or acquired in a transaction subject to court supervision and approval.

7.  The acquisition for resale of goods in which the purchaser initially solicits the sale or consignment from the seller at a coin show or antique show wherein the seller is displaying the goods in conjunction with other collectors of the same types of goods.

8.  The acquisition for resale of an ingot of precious metal, including, but not limited to gold, silver, or platinum which ingot bears a stamp or other marking indicating or reflecting:


a.  The government, governmental agency, private corporation, or banking institution issuing or producing the ingot;


b.  And indication of the quantity of metal contained in the ingot; and


c.  The seal of the issuing party.

9.  The acquisition for resale of coins, precious metals or precious gems and currency by any banking institution or like entity regulated by the sate or federal government or both.


1.  The acquisition for resale of goods from a bona fide manufacturer or wholesaler of such goods.


2.  The acquisition of goods for resale as scrap or salvage material

(B) The applicability of any of the exemptions set forth in subsection A. shall be an affirmative defense concerning which the defendant in a prosecution under this division shall have the burden of producing evidence and the burden of persuasion.

Section 6-802.  License required; disqualifications:  

(1)
No person shall engage in the business of a pawnbroker or secondhand dealer, or dealer of precious metals or precious gems in the city without first obtaining a license from the city auditor.  A separate license is required for each occupation.  An application for license shall be made upon a form prepared and provided by the city auditor.  To the extent applicable, the applicant under oath shall provide the following information:

(A)  The applicant's full name, age, residence, present and previous occupations, social security number, driver's license number and state of issuance thereof.  If the applicant has multiple owners or multiple employees, the application shall contain also the above information for all owners and employees.

(B)  The address of the place of business of the applicant and his mailing address.

Such other information as the city auditor or the chief of police reasonably shall find necessary to affect the general purpose of this division.

(2)
No disqualified person shall be eligible for a license, nor shall a person be eligible for a license that employs or proposes to employ a disqualified person to assist in the conduct of the licensed activity.

Section 6-803.  Investigation by chief of police: Upon receipt by the city auditor of an application for a license as provided for herein, the chief of police shall promptly cause an investigation to be made of the applicant and his employees, the results of which shall be certified to the city auditor no more than (15) days subsequent to the filing of such application.  Failure of the chief of police to file a report of the results of his investigation within the allocated time shall be considered the equivalent of a report from his that the application as filed is correct in all respects.

Section 6-804.  License fees; term:  

(1)  The annual license fee for a license required by this division shall be one hundred dollars ($100).  The annual renewal fee shall be fifty dollars ($50).

(2)  The term of any license issued under this division shall be for one year from the date of issuance.

Section 6-805.  License transferability, posting and procedure for suspension or revocation of license.

(1)  Any license issued under this division shall not be transferable.

(2)  Any license under this division shall cause a certificate of the license to be displayed at all times in a conspicuous place the place of business described in the application.  Should any licensee under this division operate more than one place of business under the same license, a certified copy of the certificate of license shall be displayed in each additional place of business.

(3)  The city mayor may revoke or suspend any license issued hereunder for failure to comply with state or federal law or municipal ordinances or any regulation promulgated pursuant to the aforesaid, or because circumstances occur where under the licensee, viewed as an applicant and not a licensee, would be ineligible for a license under section 6-802 (2).  The licensee shall be given notice and opportunity to be heard at a hearing prior to the revocation or suspension of his license; the notice is to be given not less than five (5) days prior to such hearing.  The notice of hearing shall set forth the grounds and reasons for the contemplated revocation or suspension of the license and shall further state the time and location of the hearing hereon.  Upon completion of the hearing, the city mayor may either dismiss the suspension or revocation request, order the suspension of the license for a period not to exceed ninety (90) days, or revoke the license.

Section 6-806.  Records required; extracts required:
(1) The licensee shall keep books or records in a manner satisfactory to the chief of police in which he shall accurately and intelligently enter, in ink, the following information or so much thereof as is relevant with regard to any personal property acquired as a pledge or for resale: 

(a)The name of the person from whom the property is acquired, his place of residence, and his place of birth his social security number, his driver's license number and sate of issuance thereof;

(b)  Include, if available, a manufacturer's name, style, model number, serial number, engraved initials, or other identifying marks;

(c)  The date and time of the acquisition of the article;

(d)  The amount necessary for redemption;

(e)  The date when the article is to be redeemed;

(f)  The number of any pawn ticket or receipt given to the party from whom the article is acquired;

(g)  The date of disposition, redemption, or sale of said article;

(h)  The amount paid by the licensee for the article or the amount of the loan secured by the article; and

(i)   The terms of the loan contract.

(2) No person shall knowingly fail:


 (a)  To keep the records required to be kept by this division

 (b)  To make required entries therein;

 (c)   To make the inquiries necessary to enable him to make accurate entries; or

 (d)  To produce his records when requested by a police officer during reasonable business hours.

(3)
No person shall knowingly make any false or unintelligible entry, or any entry which he has reason to be untrue, in the records which are required to be kept by this division.

(4)
The records required by a licensee shall be maintained for one year after the date of the transaction to which the record refers.

The licensee shall extract and duplicate from the records to be kept pursuant to this section, with regard to transactions involving property having a retail value of fifty dollars ($50) or more, the information required by paragraphs A, B, C, E, F, and G of subsection (1) of this section.  The duplicate information shall be mailed to or personally delivered to the Burlington Police Department by the close of the business day following the day when the transaction occurred.  In lieu of making extracts the licensee may duplicate and furnish copies on a daily basis of all entries in the records to be kept pursuant to this section.

Section 6-807.  Pawn tickets; pawn articles to be held thirty days:  

(1) At the time of receiving a pledge and upon the subsequent renewal of a loan, a pawnbroker shall deliver to the pledgor or his agent, a pawn ticket, which pawn ticket shall be serially numbered, and which shall contain the following information:

(A) The name and address of the pawnbroker;

(B) Generic description of the pledge with such particular details of description noted whenever possible in order to distinguish the article from others:

(C) The date and time of transaction; and

(D) The amount, duration, and terms of the loan.

(2) The pawnbroker may insert on the pawn ticket any other terms, conditions, or information that are not inconsistent with the provisions of this chapter.

(3) Every article of any kind or description, which is taken by a pawnbroker as a pledge and not redeemed, shall be held by the pawnbroker for a minimum period of thirty (30) days before the pledge is foreclosed or enforced and the article offered for sale.

Section 6-808.  Holding period; exceptions:  Any licensee, who shall acquire any goods of a value of one hundred dollars ($100) or more, other than as a pledge, shall keep the goods in his possession for ten (10) days from the date of acquisition except on written release from the chief of police.  Alternatively the licensee need keep the goods for only three (3) working days, excluding Saturdays, Sundays and holidays, after delivering copies of the records required under this division which relate to the goods to the Burlington Police Department.  Although the licensee is required to keep possession of the property for a specified period of time hereunder, he is free to sell the goods and to transfer whatever title he might have to the goods to some other person, provided that he does not deliver the goods to such person during the required holding period.   Goods as used herein refer to one item or a group or set of related items collectively as in a set of silverware.

Section 6-809.  Unlawful transactions:  

(1)  No licensee shall acquire property either as a pledge or for resale from a person less than eighteen years of age.

(2)  No licensee shall conceal, secrete, or destroy any article acquired by him as a pledge or for resale with the intent of preventing identification hereof by law enforcement authorities.  

(3)  No licensee shall refuse, resist, or attempt to prevent any city police officer from examining the licensed premises and its contents during business hours for the purpose of discovering stolen property.

CHAPTER 7
REGULATION OF BUILDINGS AND CONSTRUCTION
BUILDING CODE

Section 7-101.  Adoption of State Building Code:  The erection, construction, enlargement, alteration, repair, moving, removal, demolition, conversion, occupancy, equipment, use, height, area and maintenance of buildings or structures in the City of Burlington, North Dakota, excluding residential structures, shall meet with the provisions of the rules and regulations of the current edition of the State Building Code.  A condensed copy of the Code is on file with the City Auditor and is hereby made a part of this chapter by reference, with the exceptions of the sections hereinafter set forth affecting local conditions in the City of Burlington, North Dakota, which sections shall be substituted for and in lieu of like sections or paragraphs in said State Building Code; and the City Council of said City of Burlington, by this section, hereby approves and adopts such rules and regulation, as so modified, for use and application in the City of Burlington, North Dakota.  Passed first reading June 1, 1998 and second reading July 6, 1998.

Section 7-102.  Clarification of Code:  For the purpose of clarifying the State Building Code adopted by Section 22-0101 above:

Wherever in said Building Code the words "name of municipality: appears, the same shall be construed to the City of Burlington, North Dakota as though the name of said City were set forth in such Code.
Wherever "the city" or the words "City of ____" appear the same shall mean the City of Burlington as though such name were set forth in such Code.
Wherever the Building Code herein adopted and the provisions of any zoning ordinance conflict, the Zoning Ordinance shall govern. 
Any fees or charges as prescribed in said State Building Code including the fees and charges for permits, shall be governed by these Revised Ordinances.  

Section 123.3 as found on page 14 of State Building Code is deleted and the following is substituted therefor:

123.3 Violation Penalties.  Any person who shall violate a provision of the State Code or shall fail to comply with any of the requirements thereof, or who shall erect, construct, alter or repair a building or structure in violation of an approved plan or directive of the building official, or of a permit or certificate issued under the provisions of the State Code shall be guilty of a misdemeanor, punishable by a fine of not more than One Hundred Dollars ($100.00). Each day that a violation continues shall be deemed a separate offense.

ELECTRICAL CODE

Section 7-201.  Requirements  
Every person, partnership, company, corporation or association that undertakes or offers to undertake with another to plan, lay out, supervise, install or make additions, alterations or repairs in the installation of wiring apparatus or equipment for electric lights, heat or power in the City of Burlington must possess a valid license or permit issued by the State Electrical Board.  Each licensee or permit holder shall report his licensing or renewal to the City Building Inspector before he shall be permitted to undertake any work within the City.

Section 7-202.  Adoption of State Regulations:  All electrical wiring apparatus or equipment installed or used in the City of Burlington shall comply with the rules and regulations of the State Electrical Board, Public Service Commission, Commissioner of Insurance and State Fire Marshall made under the laws of the State of North Dakota and in conformity with approved methods of construction for safety to life and property.  The aforesaid rules and regulations are hereby made a part of these ordinances by reference.  No electrical installation shall be connected for use until proof has been furnished to the person, firm or corporation supply the electrical energy that such regulations have been complied with.

Section 7-203.  Penalty:  Any person who shall violate the provisions of this ordinance shall be punished by a fine of not less than $25.00 nor more than $100.00.

PLUMBING CODE

Section 7-301.  General Provisions:  No person, firm or corporation shall engage in the business of installing or repairing plumbing in the City of Burlington unless at all times a registered and licensed master plumber, who is responsible for the proper installation thereof, is in charge of such work.

Section 7-302.  Registration Required:  No person, firm or corporation shall engage in the business of a master plumber in the City of Burlington unless registered to do so by the State Board of Plumbing.

Section 7-303.  Minimum Basic Standards:  The minimum basic standards for plumbing, drainage and ventilation of plumbing in buildings of all classes in the City of Burlington shall be those formulated and prepared by the State Board of Plumbing and approved by the State Department of Health.  Such minimum standards are hereby made a part of these ordinances by reference.

Section 7-304.  Penalty:  Any person who violates any of the provisions of this ordinance or who fails to do an act required herein shall be punished by a fine of not more than $100.00 

ISSUANCE OF BUILDING PERMITS

Section 7-401.  Application for and Issuance of Permit:  No structure of any kind used for residential, commercial or industrial purposes including accessories thereto, shall hereafter be built, altered or moved within the City of Burlington until a building, alteration, or moving permit has been obtained from the city building inspector.  Such permit is required for maintenance or repair of existing residences, commercial structures, or accessory structures, which do not alter the strength or plan of said structure or its mechanical installations, but such maintenance or repair shall comply with all requirements of these ordinances.

Section 7-402.  Fees:  No permit shall be issued until the fee prescribed in this section shall have been paid; nor shall an amendment to a permit be approved until the additional fee, if any, due to an increase in the estimated costs of the building structure shall have been paid.

(1)  For a permit for constructing a building or structure or addition thereto the fee shall be no less than $10.00 for $1000 or less value, plus as additional $3.00 for each thousand dollars or fraction thereof of the cost of constructing such building or addition.  The cost of construction shall be computed by applying the following schedule to the appropriate areas of the building or addition being constructed.

Main Floor     
 
$42 per sq ft 


Detached Garage     $12 per sq ft

2nd Floor        

 $28 per sq ft


Deck                        $  9 per sq ft

Finished basement 
 $28 per sq ft


Crawlspace              $12 per sq ft

Unfinished basement 
 $12 per sq ft


Fireplace
      $2000 each

(2) For alteration and repair permits the fee shall be One Dollar ($1.00) for each $1000.00 of the contract price or estimated cost, but not less than Three Dollars ($3.00); provided, however, that for residences located on lots where there are no sewers or water mains abutting thereon, the fee shall be $5.00.
(3) For a permit for moving a building or structure into and within the City, the fee shall be Five Dollars ($5.00) provided, however, that if such building is located outside the City, there shall be an additional charge of Ten Dollars plus travel expenses of ten cents per mile traveled.

Section 7-403.  Fees Additional:  All fees required under this section are in addition to any fees for building permits, business licenses or any other fees or charges required under other regulations.  All fees collected under provisions of this article shall be credited to the general fund of the City.

Section 7-404.  Permit Renewal:  In case work is not begun within said six (6) months after the date of issuance of the permit, said permit shall be canceled unless the City Council grants an extension of the same.  In case of cancellation, the application and 50% of the inspection fee shall be returned to the applicant.

Section 7-405.  Inspections:  All structures hereinafter built, altered, or moved into the City of Burlington are subject to inspection by the City Council or any authorized official appointed by the Council.

Section 7-406.  Certificate of Approval:  It shall be unlawful for any association, company, person, firm, cooperative, or corporation to use, or permit to use, or to supply electric wiring for lights, heat or power in any building or structure within the City of Burlington, unless the required permits and a Certificate of Inspection and Approval of such building structure, and electrical circuits, have been issued by the City Council or the Building Inspector.  The Certificate shall be attached to the electrical meter.

Section 7-407.  Sanitary Requirements:  The building inspector shall not issue a permit until the following has been determined:

(1) Source of Water Supply:  Whenever a building is to be erected and not connected to an approved water supply, evidence shall be submitted showing that the system to be provided is considered as being safe and satisfactory by the State Health Department or other designated agency.
(2) Sewage Disposal:  Whenever a building to be erected is not connected to an approved sanitary sewer system, evidence shall be submitted showing that the system and the method of disposal is considered satisfactory by the State Health Department or other designated agency.  Such information shall include leaching capabilities of the particular soil in question.

HOUSE MOVERS AND HOUSE MOVING REGULATIONS

Section 7-501.  House-mover Defined:  Every person, firm or corporation, who moves, contracts, agrees or engages in the business or occupation of moving houses or buildings of any kind or nature whatsoever for compensation, or hire, and who is acting by and under the consent of the owner of the building to be moved, shall be deemed to be a house-mover and engaged in the business or occupation of moving houses and buildings within the meaning and contemplation of this section.

Section 7-502.  Permit Required: Fee:  Every house-mover who desires to move a house or building into or within the city shall first obtain a permit from the City Building Inspector.  Said permit shall show the actual streets or alleys over which the building is to be moved.  The fee for such permit shall be the sum of $5.00.  No charge for the permit shall be made for any building the City of Burlington is proceeding against as a substandard structure; however, said applicant must comply with the rules and regulations stated in this section.

Section 7-503.  Bond Required:  Every person, firm, or corporation, before being granted a permit shall give a bond in the sum of One Thousand Dollars ($1000.00) with one or more good and sufficient sureties who are resident freeholders of the City of Burlington or an approved surety company.  All of the said sureties shall be approved by the City Council and shall run to the City of Burlington for the use and benefit of said city and its inhabitants.

Section 7-504.  Conditions:  Said bond shall be conditioned among other things that the permittee will:

(1) Pay all damages to property, public or private whether caused by said house-mover, agents, employees or workmen.
(2) Indemnify said city against all liability, judgments, costs and expenses as a result of issuing said license.

Section 7-505.  Inspection:  Procedure For Applying:  Protects:  Appeal:  

(1) The City Building Inspector shall inspect the structure to be moved and certify on the permit application that it complies with the building, zoning, and sanitary ordinances of the City.

(2) The City Assessor shall inspect and certify on the permit application that the structure is worth at least sixty percent of its replacement value; that it is comparable to the average type structure in the proposed re-location area, or that plans and specifications have been approved that would make the structure conform to said area.

(3) When the conditions in (1) and (2) above are met, the matter shall be referred to the City Council which shall set a time for hearing and shall notify all property owners within 150 feet of the proposed location of the purpose, time and place of the hearing.  No permit shall be issued without the authorization of the City Council.

Section 7-506.  Cutting Wires:  Expense Paid by One Moving House or Building:  Whenever it shall become necessary to cut any wires in the city for the convenience of the house-mover in the pursuance of his business, or the owner when moving it himself, all expenses connected therewith shall be paid by such house-mover or owner.

Before any such wires are cut the Building Inspector shall furnish an estimate of the expense and the amount so determined shall be paid by the house-mover.

Section 7-507.  Notification of Owners of Overhead Wires:  It shall be the duty of the house-mover to notify all owners of overhead wires and other structures that may be affected by the moving of any building and give such time of notice as shall be ample to make necessary provisions, removals, and repairs.  The house-mover or owner shall be responsible for all damages, claims, repairs, and other costs occasioned by the pursuit of his work, due to negligence or otherwise, and shall save harmless the city from all claims, damages, and costs.

Section 7-508.  Blocking of Streets: Prohibited When:  No public street or alley in the City of Burlington shall be blocked, or public travel or traffic delayed on any of the said streets by reason of such moving of houses or buildings for a longer period than three hours.

Section 7-509.  Same:  Penalty Therefore:  Any person who may be engaged in the moving of any building upon the streets or alleys of this city who shall blockade any street or alley or hinder or delay public traffic and travel upon and along the same by reason of such moving of houses and buildings for a longer period than three hours shall be subject to the penalty as hereafter provided for each and every hour in excess of the first three hours of such blocking or obstruction or delaying of public travel and traffic, together with costs and disbursements of action.

Section 7-510.  Building in Streets: Lights Required:  
When any building or structure is being moved across or through any street or alley, a red light or flame must be kept burning at each corner of such building or structure from sunset to sunrise.  All ropes, blocks, winches, windlasses, or other equipment used in moving of said building or structure must be protected by suitable lights from sunset to sunrise when obstructing the free use of a street or alley

Section 7-511.  Completion Bond Required:  
Before any house is moved, the owner shall furnish to the City of Burlington, a bond in the amount of not less than $1,000.00 conditioned that said house alterations or improvements therein or thereon shall be in all respects complied with in a manner sufficient to meet the requirements of this section and that said construction, improvements or alterations will be completed within ten months after said building is located on any lot or property within the City of Burlington.  Said bond to be either written by corporate surety or with sufficient surety, to be approved by the City Attorney as to form and by the City Council as to sufficiency of the securities where no corporate surety writes such bond.

Section 7-512.  Building Permit Required:  When the council has approved the moving of a house or building, the owner shall submit an application to the City Building Inspector for a Building Permit.  The bond required in Section 7-511 shall accompany said application.  The fee for building shall be arrived at using the rate of $1.00 per $1,000.00 contract price or estimated costs, but not less than three dollars.

Section 7-513.  Penalty:  Violation of any section herein shall be punishable by a fine of not to exceed $100.00.

DANGEROUS BUILDING

Section 7-601.  Dangerous Buildings Defined:  All buildings or structures, which have any or all of the following defects, shall be deemed "dangerous buildings".

(1) Those whose interior walls or other vertical structural members list, lean or buckle to such an extent that a plumb line passing through the center of gravity falls outside of the middle third of its base.
(2) Those which exclusive of the foundation, show thirty-three (33) percent or more, damage or deterioration of the supporting member or members, or fifty (50) percent of damage or deterioration of the non-supporting enclosing or outside walls or covering.
(3) Those which have improperly distributed loads upon the floors or roofs or in which the same are overloaded, or which have insufficient strength to be reasonably safe for the purpose used.
(4) Those which have been damaged by fire, wind, or other causes so as to have become dangerous to life, safety, morals, or the general health and welfare of the occupants or the people of the City of Burlington.
(5) Those which have become or are so dilapidated, decayed, unsafe, unsanitary or which so utterly fail to provide the amenities essential to decent living that they are unfit for human habitation or are likely to cause sickness or disease so as to work injury to the health, morals, safety or general welfare of those living therein.
(6) Those having inadequate facilities for egress in case of fire or panic or those having insufficient stairways, elevators, fire escapes, or other means of communication.
(7) Those that have parts thereof, which are so attached that they may fall and injure persons or property.
(8) Those that, because of their condition, is unsafe, unsanitary, or dangerous to the health, morals, or general welfare of the people of this city.
(9) Those buildings existing in violation of any provision of the Building Code of this City or any provision of the fire prevention code, or other ordinances of this City.

Section 7-602.  Standards for Repair, Vacation, or Demolition:   The following standards shall be followed in substance by the Building Inspection and the Governing Body in ordering repair, vacation, or demolition:

If the "dangerous building" can reasonably be repaired so that it will no longer exist in violation of the terms of this ordinance it shall be ordered repaired.
If the "dangerous building" is in such condition as to make it dangerous to the health, morals, safety, or general welfare of its occupants the building shall be ordered to be vacated.
In any case where a "dangerous building" is 50 percent damaged, decayed, or deteriorated from its original value or structure, it shall be demolished, and in all cases where a building cannot be repaired so that it will no longer exist in violation of the terms of this ordinance it shall be demolished.  In all cases where a "dangerous building" is a fire hazard existing or erected in violation of the terms of this ordinance or any ordinance of the city or statute of the State of North Dakota, it shall be demolished.

Section 7-603. DANGEROUS BUILDINGS, NUISANCES:  All "dangerous buildings" within the terms of Section 1 of this ordinance are hereby declared to be public nuisances and shall be repaired, vacated, or demolished as hereinbefore and hereinafter provided.

Section 7-604.  DUTIES OF BUILDING INSPECTOR:  The building inspector shall:

(1) Inspect or cause to be inspected semi-annually, all public buildings, schools, halls, churches, theaters, hotels, tenements, commercial, manufacturing or loft buildings for the purpose of determining whether any conditions exist which render such places a "dangerous building" within the terms of Section I of this ordinance.

(2) Inspect any building, wall or structure about which complaints are filed by any person to the effect that a building, wall or structure about which complaints are filed by any person to the effect that a building, wall, or structure is or may be existing in violation of this ordinance.

(3) Inspect any building, wall or structure reported (as hereinafter provided for) by the Fire or Police Departments of this City as probably existing in violation of the terms of this ordinance.

(4) Notify in writing the owner, occupant, lessee, mortgagee, and all other persons having an interest in said building, as shown by the records in the office of the Register of Deeds of the County of Ward, of any building found by him to be a "dangerous building" within the standards set forth in Section 1 of this ordinance that:

a) The owner must vacate, or repair, or demolish said building in accordance with the terms of the notice and this ordinance.
b) The owner or occupant must vacate said building or may have it repaired in accordance with the notice and remain in possession.  Provided, that any person notified under this subsection to repair, vacate, or demolish any building shall be given such reasonable time, not exceeding 30 days, as may be necessary to do, or have done, the work or act required by the notice provided for herein.

(5) Set forth in the notice provided for in subsection (4) hereof, a description of the building, or structure deemed unsafe, a statement of the particulars which make the building or structure a "dangerous building" and an order requiring the same to be put in such condition as to comply with the terms of this ordinance within such length of time, not exceeding 30 days, as is reasonable.

(6) Report to the City Council any noncompliance with the "notice" provided for in subsections 4 and 5 hereof.

(7) Appear at all hearings conducted by the City Council and testify as to the conditions of "dangerous buildings".

(8) Place a notice on all "dangerous buildings" reading as follows:  "This building has been found to be a dangerous building by the Building Inspector.  This notice is to remain on this building until it is repaired, vacated, or demolished in accordance with the notice which has been given the owner, occupant, lessee, or mortgagee of this building and all other persons having an interest in said building as shown by the records of the Register of Deeds of the County of Ward.  It is unlawful to remove this notice until such notice is complied with."

Section 7-605.  Duties of City Council:  The Board of City Council shall:

Upon receipt of a report of the Building Inspector as provided for in Section 7-604, Subsection (6) hereof, give written notice to the owner, occupant, mortgagee, lessee and all other persons having an interest in said building as shown by the records of the Register of Deeds of the County of Ward, to appear before it on the date specified in the notice to show cause why the building or structure reported to be a "dangerous building" should not be repaired, vacated, or demolished in accordance with the statement of particulars set forth in the Building Inspector's notice provided for herein in Section 7-604, Subsection (5).

Hold a hearing and hear such testimony, as the Building Inspector or the owner, occupant, mortgagee, lessee, or any other person having an interest in said building as shown by the records of the Register of Deeds of the County of Ward shall offer relative to the "dangerous building".

Make written findings of fact from the testimony offered pursuant to subsection (2) as to whether or not the building in question is a "dangerous building" within the terms of Section 7-601 hereof.

Issue an order based upon findings of fact made pursuant to subsection (3) commanding the owner, occupant, mortgagee, lessee and all other persons having an interest in said building as shown by the records of the Register of Deeds of the County of Ward, to repair, vacate, or demolish any building found to be a "dangerous building" within the terms of this ordinance and provided that any person so notified, except the owners, shall have the privilege of either vacating or repairing said "dangerous building".

Section 7-606.  Failure to Comply With Decision:  If the owner, occupant, mortgagee, or lessee fails to comply with the order of the City Council, or fails to appeal to the District Court within thirty (30) days as provided herein, the City through its officers and employees shall cause such building or structure to be repaired, vacated or demolished as ordered by the City Council and shall cause the costs of such repair, vacation, or demolition to be charged against the land on which said building existed by special assessment, or as a municipal lien, or shall cause said cost of removal to be levied as a special tax against the land upon which said building stands or did stand or to be recovered in a suit at law against the owner.

Section 7-607.  Violation:  Penalty For Disregarding Notices or Orders:  The owner of any "dangerous building" who shall fail to comply with any notice or order to repair, vacate, or demolish said building given by any person authorized by this ordinance to give such notice or order shall be guilty of a misdemeanor and upon conviction thereof shall be fined not exceeding One Hundred ($100.00) Dollars for each offense and every day subsequent to such notice in which the said owner shall fail to comply with any notice or order as above stated, shall be deemed a separate offense.  The occupant or lessee in possession who fails to comply with any notice to vacate and who fails to repair said building in accordance with any notice given as provided for in this ordinance shall be guilty of a misdemeanor and upon conviction thereof shall be fined not exceeding One Hundred ($100.00) Dollars for each offense and every day subsequent to such notice in which the said owner shall fail to comply with any notice or order as above stated, shall be deemed a separate offense.  Any person removing the notice provided for in Section 7-604, subsection 8 hereof shall be guilty of a misdemeanor and upon conviction shall be fined not exceeding One Hundred ($100.00) Dollars for each offense.

Section 7-608.  Duties of the City Attorney:  The City Attorney shall:

(1) Prosecute all persons failing to comply with the terms of the notices provided for herein in Section 7-604, subsections (4) and (5) and the order provided for in Section 7-605, subsection (4).
(2) Appear at all hearings before the City Council in regard to "dangerous buildings.”

(3) Take such other legal action as is necessary to carry out the terms and provisions of this article.

Section 7-609.  Where Owner Absent From the City:  In cases, except emergency cases, where the owner, occupant, lessee, or mortgagee is absent from the city all notices or order provided for herein shall be sent by registered mail to the owner, occupant, mortgagee, lessee, and all other persons having an interest in said building as shown by the land records of the Register of Deeds of the County of Ward to the last known address of each, and a copy of such notice shall be posted in a conspicuous place on the "dangerous building" to which it relates.  Such mailing and posting shall be deemed adequate service.

Section 7-610.  Duties of Fire, Police and Health Departments:  All employees of the Fire, Police and Health Departments shall make written reports to the Building Inspector of all buildings or structures that are, or may be
suspected to be "dangerous buildings" as herein defined.

Section 7-611.  Appeal:  The City Council shall serve upon the owner; occupant, mortgagee, lessee and all other persons having an interest in any such building so ordered repaired, vacated, or demolished, a copy of its order, such notice to be served upon such owner, occupant, mortgagee or lessee within ten (10) days after the issuance of such order.  Such owner, occupant, mortgagee or lessee shall thereafter have thirty (30) days from the date of the service of such order upon him in which to appeal from such order to the District Court of Ward County, North Dakota, or to take such other legal steps to enjoin the enforcement of such order, as he may deem proper.  Any person desiring to appeal from any order issued by the City Council under and by virtue of this article shall file an undertaking in the sum of at least Five Hundred ($500.00) Dollars to be approved by the City Auditor, and conditioned that the appellant will prosecute the appeal without delay and will pay all costs that may be adjudged against him in the District Court.  Such undertaking shall be payable to the City of Burlington.

UNIFORM FIRE CODE

Section 7-700. Adoption of Uniform Fire Code: The International Fire Code 2006 Edition is hereby adopted effective September 2, 2008.
Section 7-701.  Adoption of Uniform Fire Code:  There is hereby adopted for the purpose of prescribing regulations governing conditions hazardous to life and property from fire or explosion, that certain code known as the Uniform Fire Code recommended by the Western Fire Chiefs Association and the International Conference of Building Officials being particularly the 1979 edition thereof and the whole thereof, save and except such portions as are hereinafter deleted, modified or amended by section 7-707, of which code one copy has been and is now filed in the office of the City Auditor and the same is hereby adopted and incorporated as fully as if set out at length herein.

Section 7-702.  Establishment and Duties of Bureau of Fire Prevention:  

The Uniform Fire Code shall be enforced by the Bureau of Fire Prevention in the fire department which is hereby established and which shall be operated under the supervision of the chief of the fire department.  The chief of the fire department shall act as fire marshal unless he chooses to delegate the authority and responsibility of that position to another person, which delegation shall be subject to City Council approval.

Section 7-703.  Definitions:  

(1) Wherever the word "jurisdiction" is used in the Uniform Fire Code, it shall be held to mean the City of Burlington.

(2) Wherever the term "corporation counsel" is used in the Uniform Fire Code, it shall be held to mean the attorney for the City of Burlington.

(3) Wherever the words "chief of bureau of fire prevention" are used they shall be held to mean "Fire Marshall".

Section 7-704.  Establishment of Limits:  

1.  The limits referred to in Section 79.201 of the Uniform Fire Code in which storage of flammable or combustible liquids in outside aboveground tanks is prohibited, are hereby established as the City limits of the City of Burlington and the area over which the City may assert extra-territorial zoning authority as either or both may be extended from time to time.

2.  The limits referred to in Section 79.601 of the Uniform Fire Code, in which new bulk plants for flammable or combustible liquids are prohibited, are hereby established as the City Limits of the City of Burlington and the area over which the City may assert extra-territorial zoning authority as either or both may be extended from time to time.

3.  The limits referred to in Section 82.105 (a) of the Uniform Fire Code, in which bulk storage of liquefied petroleum gas is restricted, are hereby established as the City Limits of the City of Burlington and the area over which the City may assert extra-territorial zoning authority as either or both may be extended from time to time.

4.  The limits referred to in Section 77.106 (b) of the Uniform Fire Code, in which storage of explosives and blasting agents is prohibited, are hereby established as the City Limits of the City of Burlington and the area over which the City may assert extra-territorial zoning authority as either or both may be extended from time to time.

5.  The restrictions created by the establishment of limits in subsection (1) and (4) of this section may be waived or modified by the issuance of a special use permit, the issuance of which shall be governed to the extend practicable by the provisions in the City of Burlington Zoning Resolution pertaining to special use permits.

Section 7-704.1.  Storage and Handling of Hazardous Materials Hazardous Substances, and Hazardous Wastes With The City is Prohibited:  

1.  The storage or handling of hazardous materials, hazardous substances, or hazardous wastes within the City of Burlington is prohibited unless otherwise allowed by special use permit issued by the City of Burlington.

2.  The following definitions shall apply to this subsection:

a.  Hazardous material shall mean a substance or material which has been determined by the Secretary of Transportation to be capable of posing an unreasonable risk to health, safety, and property when transported in commerce, and which has been so designated pursuant to Title 49 of the Code of Federal Regulations at subsection 171.8. b.  Hazardous substance shall mean a material or its mixtures or solutions, which have been identified as a hazardous substance pursuant to the definitions of Title 49 of the Code of Federal Regulations at section 171.8.
c.  Hazardous waste shall mean any material that is subject to the hazardous waste manifest requirements of the United States Environmental Protection Agency as specified in Title 40 of the Code of Federal Regulations, part 262.

Section 7-705.  Amendments Made in the Uniform Fire Code:  The Uniform Fire Code is amended and changed in the following respects:  (Saved for future use)

Section 7-706.  Appeals:  Whenever the chief shall disapprove an application or refuse to grant a permit applied for, or when it is claimed that the provisions of the code do not apply or that the true intent and meaning of the code have been misconstrued or wrongly interpreted, the applicant may appeal from the decision of the chief to the City Council within thirty (30) days from the date of the decision appealed.

Section 7-707.  New Materials, Processes or Occupancies Which May Require Permits:  The City Council, the chief and the Fire Marshall shall act as a committee to determine and specify, after giving affected persons an opportunity to be heard, any new materials, processes or occupancies, which shall require permits, in addition to those enumerated in said code.  The chief of the bureau of fire prevention shall post such list in a conspicuous place in his office, and distribute copies thereof to interested persons.

Section 7-708.  Penalties:  Any person who shall violate any of the provisions of this code hereby adopted or fail to comply therewith, or who shall violate or fail to comply with any order made thereunder, or who shall build in violation of any detailed statement of specifications or plans submitted and approved thereunder, or any certificate or permit issued thereunder, and from which no appeal has been taken, or who shall fail to comply with such an order as affirmed or modified by the City council or by a court of competent jurisdiction, within the time fixed herein, shall severally for each and every such violation and non-compliance respectively, be guilty of an offense, punishable by a fine of not more than Five Hundred Dollars ($500.00). The imposition of one penalty for any violation shall not excuse the violation or permit it to continue; and all such persons shall be required to correct or remedy such violations or defects within a reasonable time; and when not otherwise specified, each day that prohibited conditions are maintained shall constitute a separate offense.

Section 7-709.  Repeal of Conflicting Ordinances:  All former ordinances or parts thereof conflicting or inconsistent with the provisions of sections 7-701 to 7-702 inclusive or of the code hereby adopted are hereby repealed.

EXCAVATION PERMIT PROGRAM

Section 7-801.  Excavation Permit Required:

(1) No person shall do any excavation, construction, or repair work within the public right-of-way without first obtaining a permit application from the City Auditor.

(2) The permit application shall be completed and delivered to the City Auditor along with the required fee for submittal to the City Council for approval at the next scheduled council meeting.

(3) The City Council may waive the provisions of this section when the work to be performed will be done pursuant to a contract with the city; and the council is of the opinion that the terms of the contract, or the city general specifications, provide sufficient safeguards or controls to accomplish the intent of protecting the city’s interest.

(4) No permit shall be valid until approval is obtained from the City Council.

Section 7-802.  Fees: 

(1) No fee is required for excavating to a depth of one foot or less when concrete, asphalt, or compacted gravel will not be involved within the scope of the excavation project.

(2) A fee of $500 is required for all other excavation projects.

(3) A refund of $450 will be made upon satisfactory inspections by the city upon completion of the project and with the approval of the City Council.

Section 7-803.  Inspections:
1.  All excavations, where a fee is required, will be subject to inspection by the City Council or any authorized official appointed by the City Council.

2.  Inspections may be required during removal of material and will be required during back-fill, and completion of project.

3.  Inspections may include but not be limited to:

· Condition of material removed.

· Proper installation and termination of appurtenances to the water and sewer systems as outlined by the Rules and Regulations of the State Plumbing Board
· Type and quality of back-fill material.

· Compaction of back-fill from the bottom of excavation to grade to grade must be performed.

· All areas involved in the excavation project must be in satisfactory repair upon completion of the project.
· Contractor shall provide 1-year repair warranty for all excavations within street right of way in case of settlement or street breakup.

Section 7-804.  Violation Penalty:  Any person, firm or corporation violating any provision of this ordinance shall be guilty of a Class B misdemeanor and may be subject, upon conviction, up to a $1000 fine.  Water and/or sewage service may be denied by the city to any person, firm, or corporation violating this ordinance.


CHAPTER 8
PETS (DOGS AND CATS), OTHER ANIMALS AND FOWL
ARTICLE I

Section 8-101 through 8-104.  Reserved.

Section 8-105.  Keeping of Certain Animals Prohibited; Exception:  No person shall keep one or more horses, mules, cattle, sheep, goats, swine, bears, feline creatures other than domestic house cats, snakes, wolves, alligators, crocodiles, rabbits, bees, scorpions, ferrets, skunks, foxes, porcupines, raccoons, or other animals common to the wild, within the city; however, this section shall not be deemed to apply to saddle horses being ridden or lead in a parade or other ceremony or theatrical production.  Violations of this section may be treated as a nuisance under N.D.C.C. Section 40-05-01(44) entitled 42 N.D.C.C. in addition to be prosecuted under 2-111 of this code.

Section 8-105.1.  Pit Bulls prohibited; Definition:

1. Section 8-105.1 is amended and reenacted by adding new subsections (4), (5), and (6) as follows:  

Pit Bulls Prohibited; Definition

It shall be unlawful to keep, harbor, own or in any way possess within the corporate limits of the City of Burlington, any pit bull dog.

2. Pit Bull is defined to mean:

The bull terrier breed of dog;

Staffordshire bull terrier breed of dog;

American Pit Bull terrier breed of dog;

American Staffordshire breed of dog;

A dog of mixed breed or of other breeds than above listed which breed or mixed breed is known as a pit bull, pit bull dog, or pit bull terrier;

Any dog which has the appearance and characteristics of being predominately of the breed of bull terrier, Staffordshire bull terrier, pit bull dog or pit bull terrier or a combination of any of these breeds.

3. Owner is defined to include someone who keeps or harbors a pit-bull dog.

4. Disability is defined to mean a “Disability” within the meaning of the Americans with Disabilities Act, 42 U.S.C. § 12101, et seq. (“ADA”).

5. Pit Bull Service Dog is defined to mean a pit bull dog that is individually trained as a service animal to do work or perform tasks as a service animal, as defined by the ADA.

This section does not apply to the following exceptions:

· A person with a disability may keep or possess a pit bull service dog to the extent mandated by the ADA or other applicable state or federal law.

· A person entitled to keep or possess a pit bull service dog under this exception may do so only if the person complies with the following restrictions:

· A pit bull service dog must be inoculated and licensed in accordance with Article II, Division 2 of this Chapter;

· A pit bull service dog must be confined indoors on the owner’s property or, if outdoors confined within a secure fence not less than [[six]] feet in height or inside a secure transport container.  When not confined to the owner’s home, a secure fence, or transport container, the pit bull service dog must be secured by a harness with a leash of a fixed length not to exceed four feet, and must be under the control of the owner or another adult.  The provisions of this subsection do not apply to persons with disabilities whose disabilities prohibit strict compliance;

· The pit bull service dog may not be annoying, destructive, or a nuisance as defined by the Article II, Division 1 of this Chapter.

Section 8-140.1 is amended and reenacted as follows:

Owner to Carry Burden of Proof as to Specific Breed, Whether Purebred or Mixed Breed:

The burden of establishing by way of veterinarian certificate or affidavit, the actual breed of said animal whether purebred or mixed breed shall be upon the owner of the animal.  Should breed be indeterminate, the owner shall, at the owner’s expense, submit said animal to DNA testing by a certified laboratory for final determination of purebred or mixed breed origins.  It is further ordained that the animal in question is to be removed from the city limit immediately until such time a final determination is made by veterinarian affidavit or certification, DNA testing or final decision by the Burlington Municipal Judge upon completion of a court trial.  If the dog is not so removed, the officer shall seize and impound the dog, either with the consent of the owner of the property where the dog is located or by search warrant, until a final court decision.  The owner or keeper is responsible for all costs of impoundment.  If the dog is deemed a pit bull by the courts it shall be destroyed, unless the owner produces evidence deemed sufficient by the court that the dog has been permanently removed and the owner pays the costs of impoundment.  Owner shall provide name, address and phone number of the location of animal.  Nothing in this section shall be construed to limit the right of an individual with a disability to own a pit bull service dog under Section 8-105.1 of the Burlington Code of Ordinances while the owner is in compliance with the requirements imposed by that section.
(1) Owner is defined to include someone who keeps or harbors a pit-bull dog.

Section 8-106.  Keeping of Fowl Prohibited; Exception:  No person shall keep fowl of any kind within the city, except in those commercial zones where fowl would be kept temporarily for sale.

Section 8-107.  Cruelty To Animals:  No person in the city shall torture or cruelly treat any animal.

Section 8-108.  Failure to Provide Food and Shelter:  No person in the city shall fail to provide any animal in his charge or custody with necessary food, drink and protection from the elements.

Section 8-109.  Abandonment:  No person in the city shall abandon any animal.

Section 8-110.  Animal Fights:  No person in the city shall maintain any place where fowl or animals are suffered to fight as an exhibition or for sport upon any wager.

Section 8-111.  Killing and Molesting Certain Birds:  No person in the city shall shoot at, wound, kill, take, capture, ensnare, net, trap or in any other manner, molest or injure any non-domesticated bird, except pigeons; nor in any manner molest or injure the nest eggs or young of any such bird.

Section 8-112.  Indecent Exhibition of Animals:  No person in the city shall exhibit any stud horse or bull or other animal indecently, nor shall any person let any male animal to any female animal unless it is done in some place wholly enclosed and out of public view.

ARTICLE II.

DIVISION 1.  Generally.
Section 8-123.  Definitions:  For the purpose of this article, the following words and phrases shall have the meanings respectively ascribed to them by section:

Add:  Vicious Animal: "Vicious animal" means: any animal that, when unprovoked, in a vicious or terrorizing manner, approaches any person in apparent attitude of attack upon the streets, sidewalks, or any public grounds or places; any animal with a known propensity, tendency, or disposition to attack unprovoked, to cause injury, or to otherwise endanger the safety of human beings or domestic animals; any animal that bites, inflicts injury, assaults, or otherwise attacks a human being or domestic animal without provocation on public or private property; or any animal owned or harbored primarily or in part for the purpose of animal fighting or any animal trained for animal fighting.
Section 8-124.  Dogs and Cats at Large Prohibited:  It shall be unlawful for the keeper of any dog or cat, whether or not licensed, to allow the dog or cat to run at large upon any of the streets, avenues, alleys, parks, public ways, school grounds, or upon the private premises of any person other than the owner or keeper of the dog or cat within the city.  Any dog or cat found running at large by the City Animal Warden or by any police officer of the City may be impounded and may be reclaimed by the owner by paying to the City the taking and maintenance costs as provided in this chapter.  It shall be an affirmative defense to prosecution of this section that the dog or cat was under oral command at the time of the claimed offense.  Any person, firm or corporation violating any of the provisions of this ordinance shall upon conviction, be punished by a fine of not exceeding One Hundred Dollars ($100.00).

8-125.  Destructive and Annoying Animals Declared a Nuisance:  Any animal which shall damage or destroy any property not the property of its owner or keeper, or which shall by its actions frighten or annoy any person not then trespassing upon the property of its owner or keeper, and any animal which shall by loud and frequent yelping, barking or howling, or by defecating or urinating on property other than that of its owner or keeper, annoy any person, is hereby declared to be a public nuisance, further, that any animal that causes unreasonably fouling of the air by odors, that causes unreasonable unsanitary conditions in enclosures or surroundings, or is determined by the animal control department or the health unit to be a public nuisance by virtue of being offensive or dangerous to the public health, welfare, or safety, shall be declared a public nuisance.  Any person, firm or corporation violating any of the provisions of this ordinance shall upon conviction, be punished by a fine of not exceeding One Hundred Dollars ($100.00).

Section 8-126.  Trespassing Animals Declared a Nuisance:  Any animal, which shall trespass upon the private property of a person other than the owner of the animals, is hereby declared to be a public nuisance.  Any person, firm or corporation violating any of the provisions of this ordinance shall upon conviction, be punished by a fine of not exceeding One Hundred Dollars ($100.00).

Section 8-127.  Vicious Animals Declared Nuisance:  

1. Any animal, which shall, within the city, bite any person, when the person so bitten was not, at the time trespassing on or injuring the person or property of the owner or keeper of such animal, is hereby declared a vicious animal.
2. Any animal which when unprovoked, in a vicious or terrorizing manner approaches any person in apparent attitude of attack upon the streets, sidewalks, or any public grounds or places is hereby declared a vicious animal.

3. Any animal with a known propensity, tendency or disposition to attack unprovoked, to cause injury or to otherwise endanger the safety of human beings or domestic animals is hereby declared a vicious animal.
4. The vicious animal shall be immediately removed from the city either by the owner or by the police department who will place the animal into the city pound, at the owner’s expense, until the case is heard on the nearest court date.

5. If the animal is deemed vicious at court, the owner must permanently remove the animal from the city or have the animal destroyed, at the owner’s expense.
Section 8-128.  Owner or Keeper of Animal as Maintaining Nuisance:  Any person who owns or keeps an animal declared to be a public nuisance in Sections 8-125 through 8-127 of this chapter, and who shall fail, neglect or refuse to abate the nuisance by destroying the animal, or by removing the animal from the city, or by permanently confining the animal, or by correcting the animal's behavior, whichever shall be necessary to the abatement of such nuisance, shall be deemed guilty of maintaining a public nuisance which shall be considered an offense.  The nuisance may also be abated under NDCC 40-05-01(44) and Title 42 NDCC.

Section 8-129.  Citation to Animal Owner; Disposition:  Instead of making a formal arrest for violation of this chapter committed in his presence, an officer may issue to the person charged a citation containing a notice to answer to the violation or charge in the municipal court at a time no later than thirty (30) days after the alleged violation.  Upon promising to appear at the time specified in the citation, the person charged shall be released by the charging officer.  If the person so charged refuses to sign the promise to appear he may be arrested or summoned to appear in municipal court.  The willful failure of a person to honor his written promise to appear shall constitute a separate offense punishable under Section 2-111 of the Code of Ordinances.

Section 8-130.  Disposition of Nuisance Animal:  In the event of a conviction for a failure to abate a nuisance described in this division, the court may order the destruction of the animal unless the owner destroys, permanently confines, corrects the animal's behavior, or removes such animals from the city, as the court may direct, within a reasonable amount of time as set by the court.

Section 8-131.  Poisoning Domestic Pets:  No person in the city shall poison any domestic pet or distribute poison in any manner whatsoever with the intent or for the purpose of poisoning any domestic pet.  This section shall not apply to a veterinarian acting in the course of his practice.

Section 8-132.  Trapping of Animals:
1. No person shall enter upon land not owned by him, whether privately owned or publicly owned, for the purpose of trapping animals without first obtaining the permission of the owner or tenant of the land.  For the purposes of this section, the term "land" includes land submerged by the Mouse River, which land, to the center of the river, the respective adjacent landowners own.

2. No person shall operate an animal trap which is so designed or constructed that might injure a human being who inadvertently comes upon it without conspicuously posting and thereafter maintaining a suitable notice reasonably designed and located so as to alert a person of common intelligence and understanding as to the presence of the trap and the dangers presented thereby.

3. If a person established a trap in such a place that there is a substantial likelihood that the trap will capture a domesticated animal, then the trap employed must be a commercially manufactured live catch trap, which allows for the uninjured release of the animal.  The trap must be so located as far as practical to protect captured animals from the elements.  The trapper shall not allow a captured animal to remain therein an unreasonable period of time.  The trapper shall turn over to the city animal warden or peace officer any domesticated animal captured.

4. Violation of this section will be a Class B Misdemeanor.

Section 8-133 through 8-136.  Reserved.
DIVISION 2.   LICENSES

Section 8-137.  Required; Exceptions:  It shall be unlawful for any person to keep, own, or harbor within the city any dog six months or older or any cat six months or older without first obtaining a license for the dog or cat and complying with the provisions of this division.

Any person, firm or corporation violating any of the provisions of this ordinance shall upon conviction, be punished by a fine of not exceeding One Hundred Dollars ($100.00).

Section 8-138.  Proof of Inoculation for Rabies Prerequisite to License; Re-Inoculation:  No license shall be issued for any dog or cat unless there shall first have been presented to the city proof in the form of a veterinarian's certificate, that the animal has been inoculated with rabies vaccine within a period of two years prior to the date of application for the animal license.

Section 8-138.1  Photographic Proof Prerequisite to License:  No license shall be issued for any dog or cat unless there shall first have been presented to the city a clear, current photograph of the animal.
Section 8-139.  Fees; Exception, Proration: 

(1) The owner or keeper of any animals shall pay a fee to the city for a license required by this division as follows:  
a) Five dollars ($5.00) for a dog or cat, which dog or cat has been spayed or neutered; or
b) Fifteen dollars ($15.00) for any other dog or cat.

(2) The fee required under Subsection (1) shall not be required for a trained animal for a handicapped individual.

(3) The fee set forth herein shall be for a license issued for two years.  If the term of the license is one year or less by virtue of Section 8-141 the fee shall be one half the required fee.

(4) Any person, firm or corporation violating any of the provisions of this ordinance shall, upon conviction, be punished by a fine not exceeding One Hundred Dollars ($100.00).

Section 8-140.  Owner to Carry Burden of Proof as to Whether Animal is Spayed or Neutered:  The burden of establishing by way of veterinarian certificate or affidavit, that any animal has been spayed or neutered shall be upon the owner of the animal.

Section 8-140.1  Owner to Carry Burden of Proof as to Specific Breed, Whether Purebred or Mixed Breed:  The burden of establishing by way of veterinarian certificate or affidavit, the actual breed of said animal whether purebred or mixed breed shall be upon the owner of the animal.  Should breed be indeterminate, the owner shall, at the owners expense, submit said animal to DNA testing by a certified laboratory or final determination of purebred or mixed breed origins.  It is further ordained that the animal in question is to be removed from the city limit immediately until such time a final determination is made by veterinarian affidavit or certification, DNA testing or final decision by the Burlington Municipal Judge upon completion of a court trial.  If the dog is not so removed, the officer shall seize and impound the dog, either with the consent of the owner of the property where the dog is located or by search warrant, until a final court decision.  The owner or keeper is responsible for all costs of impoundment.

If the dog is deemed a pit bull by the courts it shall be destroyed, unless the owner produces evidence deemed sufficient by the court that the dog has been permanently removed and the owner pays the costs of impoundment.  Owner shall provide name, address and phone number of the location of animal.
Section 8-141.  Duration of License:  A license issued under this chapter shall expire two (2) years after the date when the animal to which it relates was last inoculated for rabies.

Section 8-142.  Reserved.

Section 8-143.  Refunds and Transfer of License Prohibited:  
No refund of any license fee required by this division shall be made upon the death of the animal or the removal of the animal from the city.  A tag issued for an animal shall not be transferable to any other animal, and if a tag is transferred to an animal for which the license was not issued, the animal pound wearing the license tag shall be immediately impounded as an unlicensed animal and handled in accordance with the provisions of this article relating to unlicensed animals.

Section 8-144.  Tag To Be Fixed To Collar:  Each owner or keeper of an animal shall cause the license tag issued by the city to be affixed to a collar and the collar shall be securely fastened about the neck of the animal licensed.  The owner of the animal shall see that the collar is constantly worn.  Any person, firm or corporation violating any of the pro ions of this ordinance shall upon conviction, be punished by a fine of not exceeding One Hundred Dollars ($100.00).

Section 8-145 through 8-146.  Reserved.

Section 8-147.  Fraudulent Licenses:  It shall be unlawful for any person, with the intention to defraud the city of the collection of a license fee, to put a collar with tag attached around the neck of any animal, without having first paid the license fee required by this division.

Section 8-148 through 8-154.  Reserved.

DIVISION 3.  IMPOUNDMENT

Section 8-155.  Reserved.

Section 8-156.  Impoundment:  Any animal in violation of this chapter may be subject to impoundment.  An impounded animal shall be held for at least three (3) business days unless earlier redeemed.

Section 8-157.  Redemption of Impounded Animal:  If the identity of the owner of an animal which is impounded is known, or becomes known or is ascertainable through a tag worn by the animal, he shall be notified by mail, telephone, or personally, immediately.  If within three business days of the impoundment, the owner or keeper claims the animal and pays to the city the fees required by this division, the animal shall be returned to the owner or keeper.

Section 8-158.  Fee For Redemption of Impounded Animals:  

1. In any case where an animal is impounded, the owner or keeper claiming the animal shall pay to the city the license fee for the animal, if any, plus an impounding fee and a fee for the care and maintenance of the animal while in custody as established by the city council.

2. The impound fee for an animal in Burlington shall be twenty dollars ($20.00) per incident.

Section 8-159.  Disposition of Unredeemed Animal:  If an animal which is impounded is not redeemed within three business days after placing the animal in the pound, the city shall cause the animal to be destroyed in as painless and humane a manner possible, or shall deliver the animal to any person not a resident of the city upon payment of the fees established by this division for keeping the animal or to any resident of the city upon the payment of the fees for taking and impounding the animal plus the payment of the standard license fees for the animal.

Section 8-160.  Animals known to have bitten a person:  

1. Any animal that bites a person shall be quarantined at the city pound or contracted pound for a period of ten (10) days at the owner's expense.  After such quarantine, the animals may be released to the owner with a certification of health from a veterinarian.  The owner has the option to euthanize the animals immediately and submit it to the state lab for testing at the owner's expense.

2. If the biting animal does not have a city license and the owner is not known, the animal may be euthanized immediately and submitted to the state lab for testing.

Section 8-161.  Animals Suspected of Being Rabid:  If the city has probable cause to believe a domestic animal has rabies, it shall be impounded for a minimum of ten (10) days with the owner having no right of redemption during the impoundment period.

Section 8-162 through 8-170.  Reserved.

GARBAGE AND DUMP GROUNDS

Section 8-201.  Garbage; Defined:  The term "garbage" as used in this ordinance, is defined to be all manner of kitchen and household refuse, all offal including both animal and vegetable matter, metal and glass food containers from which the food has been removed, metal cans commonly known as tin cans, waste paper and paper containers, and all other waste material and things produced or accumulated in the operation of kitchens or places, where food is served, produced, or consumed, including all waste matter from homes, stores, or places of business of any nature, and including rubbish, leaves, branches of trees and waste paper and all manner of refuse including ashes, which may constitute a menace to public health or create a fire hazard or any unsightly condition.

Section 8-202.  Same:  To Be Stored In Metal Receptacle:  Every person, firm or corporation, is hereby prohibited from storing or keeping garbage within the corporate limits of the City of Burlington unless the same is stored and kept in a metal receptacle, provided with a cover and kept closed to prevent the entrance of flies and other insects, and in good condition so as to be impervious to moisture.

DUMPING OF GARBAGE

Section 8-203.  Same:  Receptacles:  The city council may from time to time, by resolution designate the size and construction of garbage receptacles.

Section 8-204.  Same:  Throwing in Streets, Prohibited:  It shall be unlawful for any person, firm or corporation, to throw, place or deposit or permit to be thrown, placed or deposited, any garbage or refuse as defined in Section 1 hereof, upon any street, alley, public way or public place, or on any private lot, piece or parcel of ground within the corporate limits of the City of Burlington, except in the place hereinafter provided. 

Any person, firm or corporation violating any of the provisions of this ordinance shall upon conviction, be punished by a fine of not exceeding One Hundred Dollars ($100.00).

Section 8-205.  Same:  Hauling and Dumping:  

1. No garbage shall be hauled on the streets of the City of Burlington unless the same is contained in such metal receptacles as hereinbefore described, with covers tightly fitted thereon, or unless hauled in wagons, trucks, trailers, or other vehicles which are covered in such manner as to prevent the scattering of such garbage and refuse upon the streets.

2. A dumpster shall be placed at city hall each spring in April and shall remain through October, for use by Burlington residents only.  This dumpster may be used for household garbage each spring until May 15.  Thereafter, the dumpster may be used for composting materials only, such as unbagged grass clippings, tree trimmings no longer than six feet, scrap lumber, and garden waste. 

Section 8-206.  Penalty:  Any person, firm or corporation violating any of the provisions of this ordinance shall upon conviction, be punished by a fine of not exceeding One Hundred Dollars ($100.00).

ARTICLE I.  IN GENERAL

Section 8-207.  Definitions:  For the purpose of this chapter, the following words and phrases shall have the meanings respectively ascribed to them by this section:

Garbage shall mean and include putrescible animal and vegetable wastes resulting from the handling, preparation, cooking and consumption of food.

Refuse shall mean and include all putrescrible and nonputrescible solid wastes, except body wastes, including garbage, rubbish, ashes, street cleanings, dead animals, abandoned automobiles, and solid market and industrial wastes.

Rubbish shall mean and include nonputrescible solid wastes, including ashes, consisting of both combustible and noncombustible wastes, such as paper, cardboard, tin cans, yard clippings, wood, glass, bedding, crockery and similar materials.

Section 8-208.  Scattering and Leaving Dead Animals and Manure Prohibited and Declared a Nuisance: Exception.

(1) It shall be unlawful and is hereby declared a nuisance for any person to do any of the following acts within the city:

a) To cause or permit refuse to be scattered, thrown, blown, placed or accumulated over or about any premises owned, managed or controlled by him, or upon any street, sidewalk, alley, sewer or other public place, or into any occupied premises.

b) To allow refuse to remain upon any public place adjacent to the premises owned by him.

c) To leave or maintain any dead animal or manure within the city or within one-half (1/2) mile of the city.

d) To sweep dust, dirt, refuse or debris from any sidewalk onto any street.

(2) This section shall not apply to refuse which is placed in containers, as provided by this chapter or when approval is secured from the director of public works.

(3) Any person, firm or corporation violating any of the provisions of this ordinance shall upon conviction, be punished by a fine of not exceeding One Hundred Dollars ($100.00).

Section 8-209.  Abatement of Unlawful Accumulations:  If a nuisance exists as provided for above the city may cause the same to be abated, after first giving written notice to the household involved, and may then proceed to remove the nuisance.  The cost of the work shall be billed to the owner or occupant of the premises by the city.

Section 8-210.  Vehicles which deposit refuse in streets, alleys and public areas prohibited:  No person shall operate a vehicle from which dirt, filth, sand, gravel, rock, trash, glass, liquid, rubbish, boards, lumber, vegetation or other extraneous or deleterious matter being hauled by the vehicle is likely to fall onto, or be blown by the wind onto, any street, sidewalk, alley, drain, ditch, or other public surface.  This section shall not apply when the vehicle is being used for applying abrasives or other material for ice control to streets or sidewalks, or for street cleaning purposes, or when the vehicle is being used for depositing construction material on any street or sidewalk during and at such point or points of construction.  Any person, firm or corporation violating any of the provisions of this ordinance shall upon conviction, be punished by a fine of not exceeding One Hundred Dollars ($100.00).

Section 8-211.  Depositing Refuse In or Along Souris River Prohibited:  It shall be unlawful for any person to deposit refuse upon the banks or in the waters of the Souris River or any other body of water so far as the rivers or waters are within the city limits.  The provisions of this section, as to the Souris River, shall be construed to include privies and privy vaults, any stable, shed, pen, yard or corral which keeps any horse, cattle, sheep or swine and which is located nearer than sixty (60) feet from the bank of the river, and any slaughterhouse located nearer than one hundred (100) feet from the top of the bank of the river.

ARTICLE II.  CITY COLLECTIONS

 DIVISION 1.  GENERALLY
Section 8-212.  Creation of Garbage and Rubbish Collection and Disposal Utility:  There is hereby created a public utility of city to be known as Garbage and Rubbish Collection and Disposal Utility, hereinafter referred to as "the utility".  The utility shall be charged with the responsibility of carrying out the provisions of this section and shall supervise and arrange for the garbage, rubbish, refuse and trash collection system, and the landfill disposal system.

Section 8-213.  Power of the Utility to Purchase or Rent Land and Equipment:  The city shall have the power, authority and right to purchase or lease such lands as may be necessary for the disposal of garbage, rubbish, trash and refuse.  The city may purchase or lease equipment which may be necessary for the proper operation of the utility.  The city may also contract with independent contractors for the collection, pick-up and disposal of garbage, rubbish, trash and refuse and may contract with landowners for disposal of the same.

Section 8-214.  Collection of Garbage and Trash:  The utility shall collect, for the standard charge, from each family in the residential area all garbage, trash, refuse and waste accumulating on residential property.  The collection shall be made as often as is necessary to maintain and preserve the health of the community.

Section 8-215.  Preparation of Wastes for Collection:

1. Garbage and refuse shall be placed in double weight paper bags, plastic bags, or cans.

2. All garbage, before being placed in garbage cans for collection, shall have drained from it all free liquids.

3. All rubbish shall be drained of liquid before being deposited for collection.

4. All cans and bottles shall be drained before being deposited for collection.

5. Tree trimmings, hedge clippings and similar material shall be cut to a length not to exceed four (4) feet and be securely tied in bundles not more than two (2) feet thick before being deposited for collection.

Section 8-216.  Containers: Required, Defective Containers, Specifications:  Refuse containers shall be provided by the owner, tenant, lessee or occupant of the premises.  Refuse containers shall be maintained in good condition.  Any container that does not conform to the provisions of this section or that may have ragged or sharp edges or any other defect liable to hamper or injure the person collecting the contents thereof shall be promptly replaced upon notice.  The director of public works shall have the authority to refuse collection services for failure to comply with this section.  Containers shall meet the following specifications:

1. Garbage cans shall be made of metal, equipped with suitable handles and tight fitting covers, and shall be watertight.  However double-ply paper containers of a style approved by the city manager may also be used for dry garbage and refuse.  Wet garbage placed in the paper container shall be separately encased in plastic or other waterproof cartons before being deposited in the paper container.

2. Garbage cans shall have a capacity of not more than twenty (20) gallons.

3. Garbage cans shall be of a type approved by the city health officer and shall be kept in a clean, neat, and sanitary condition at all times.

4. Rubbish containers shall be of a kind suitable for collection purposes, and shall be of such a weight that one man can handle them.  Dry rubbish, trash, waste and refuse, except ashes, may be placed in cardboard boxes with the top thereof closed and the boxes securely fastened to prevent the contents from falling out and provided that the total weight of the cardboard box does not exceed thirty (30) pounds in weight.

Section 8-217.  Placement of Containers for Collection:  Garbage cans and refuse containers shall be placed on or adjacent to a garbage rack, if one is provided, and shall be within fifteen (15) feet of the curb or alley adjoining the property on which collection is made.  The placing of any garbage can or refuse container at the place herein provided by the owner, or occupant, or the agent, servant, or employee of either shall be deemed and held to be an acceptance by the owner and occupant of the service which the utility has rendered and performed in connection with collection, removal and disposal of the garbage and rubbish.

Section 8-218.  Right of City to Refuse Collection of Improperly Prepared Refuse:  The driver and operator of any truck engaged in the collection and removal of refuse by the city may refuse to collect or remove any refuse whether contained in paper or plastic bags, cans, boxes or cartons when they do not substantially meet and conform to the conditions and requirements of this division with reference to the packing thereof and the contents and placing of paper or plastic bags, cans, boxes and cartons.

Section 8-219.  Refuse Exposed to a Contagious Disease:  The removal of wearing apparel, bedding or other refuse from homes or other places where highly infectious or contagious diseases have prevailed should be performed under the supervision and direction of the city health officials.  Such refuse shall not be placed in containers for regular collections.

Section 8-220.  Inflammable or Explosive Refuse:  Highly inflammable or explosive materials shall not be placed in containers for regular collection but shall be disposed of as directed by the director of public works at the expense of the owner or possessor thereof.

Section 8-221.  Refuse to be Property of The City:  Ownership of the refuse material set out for collection or deposit on the city landfill shall be vested in the city.

DIVISION 2.  RATES, CHARGES AND BILLING

Section 8-222.  Garbage, trash, refuse and waste collection fees:  The collection fee for garbage, trash, refuse and waste shall be charged monthly per kitchen within a dwelling, commercial establishment or multiple dwelling units and shall be established from time to time by the City council by way of resolution.

Section 8-223.  Billing for Refuse Collection:  

1. The water and sewerage utility of the city shall add the refuse collection to its charges for water and sewer services and collect the same.  The charges shall be billed monthly.  In all places where water service is provided, the monthly refuse collection charges shall be submitted in the water bill, but stated as a separate amount.

2. In all cases where water service is not available to property and the refuse collection utility service is used by the property owners, agent or tenant the charge for the service shall be billed by the water and sewerage utility separately and shall be due and payable at the same time that the bills for water service and garbage are due and payable.

Section 8-224.  Delinquent Accounts; Discontinuance of Services; Legal Remedy:  

1. All garbage disposal accounts shall be considered delinquent if not paid by the tenth day of the month following the month for which service is rendered.  All delinquent accounts are subject to stoppage of service without notice.  If a delinquent account is not paid within thirty (30) days, the director of public works shall cease all refuse collection for that account.  Service shall not be reinstated until the bill has been paid in full.

2. If the service charge, established by this division, is not paid when due, the sum may be recovered by the city in an action at law against the owner and occupants of the property serviced, or the sum may be assessed against the premises served.

3. The stoppage of services authorized for nonpayment of the fees established by this division shall be in addition to the right of the city to proceed for the collection of the unpaid charges in a manner provided by law for the collection of a municipal claim.

Section 8-225.  Refusal to Accept Service Does Not Waive Payment of Service Charge:  No person within the city shall be permitted to refuse to accept garbage and waste disposal service and the failure to accept the service shall not exempt him from the payment of the charges set forth in this article.  Those persons residing in areas in which no waste collection service is provided or rendered shall not be charged for service.

Section 8-226.  Penalty:  Any person violating any section of this ordinance shall be subject to the payment of a fine of $500.00 per violation unless otherwise stated within a specific section of this ordinance.

MISCELLANEOUS

Section 8-301.  Barbed Wire Fences Prohibited:  No person, firm or corporation shall within the City of Burlington erect, construct or maintain any fence or enclosure of any premises or parcel of ground with what is commonly known as barbed wire.  Any such fence so existing is hereby declared to be a nuisance; provided, however, that barbed wire on the top of industrial fences, the lowest strand of which barbed wire is not less than six and one-half (6 1/2) feet from the ground shall be lawful.

Section 8-302.  Abandonment of Ice Boxes and Refrigerators Prohibited:  It shall be unlawful for any person, firm or corporation to leave or permit to remain outside of any dwelling, building or other structure or within any occupied or abandoned building, dwelling or other structure under his or its control, in a place accessible to children, any abandoned, unattended or discarded ice box, refrigerator, or other container which has an air tight door or lid, snap lock or other locking device which cannot be released from the inside, without first removing such door or lid, snap or other locking device.

Section 8-303.  Abandoned Property:  
Any personal property abandoned or left unattended or unclaimed upon the streets, avenues, alleys or other public ways of the City of Burlington for a period exceeding ten days shall be taken up by any police officer of the city upon direction of the City Council and held for storage in such place as may be designated by the City Council.  The Chief of Police shall keep an accurate record of all property so taken up.

Section 8-304.  Redemption By Owner:  Any person who shall satisfactorily establish that he is the owner thereof may reclaim any article taken up under Section 8-303 upon payment to the Chief of Police the necessary expense of taking and storing said property.

Section 8-305.  Sale of Abandoned Property:  Articles taken up and held as hereinbefore set forth for a period of sixty days or more may be sold at public auction by the Chief of Police to the highest bidder.  The purchaser of such articles shall receive a bill of sale from the City of Burlington.  At any time within six months after the sale, the owner of such property may, upon written application to the City Council, receive the proceeds of such sale, less the necessary expense of taking, storing and selling same.

Section 8-306.  Notice of Sale:  Notice of the time and place of such sale and a brief description of articles to be sold shall be published once each week for two successive weeks in the official county newspaper, the first publication to be not less than ten days prior to the date of the sale.

Section 8-307.  Report to City Council:  Immediately after completion of the sale of abandoned personal property the Chief of Police shall make a report of sale and remit the entire proceeds of such sale to the City Auditor, who shall make a report thereon to the City Council.

JUNK AUTOMOBILES, ABANDONED VEHICLES, TRASH, RUBBISH AND JUNK

Section 8-401.  Definitions:  The following words or terms when used herein shall be deemed to have the meanings set forth below:

“Junk” shall include, without limitation, parts of machinery or motor vehicles, furniture, stoves, refrigerators, or other appliances, remnants of wood, metal, or any other castoff material of any kind, whether or not the same could be put to any reasonable use.

“Junk automobiles” shall include, without limitation, any motor vehicle which is not licensed for use upon the highways of the State of North Dakota for a period in excess of sixty days,, and shall also include, whether licensed or not, any motor vehicle which is inoperative for any reason for a period in excess of sixty days; provided that there is excepted from this definition unlicensed, but operative, vehicles which are kept as the stock in trade of a regularly licensed and established new or used automobile dealer.

“Abandoned vehicle” shall include, without limitation, any vehicle which has remained on private property for a period of forty-eight continuous hours, or more, without the consent of the owner or occupant of the property, or for a period of forty-eight continuous hours or more after the consent of the owner or occupant has been revoked.

“Blighted structure” shall include, without limitation, any dwelling, garage, or outbuilding, or any factory, shop, store, warehouse or any other structure or part of a structure which, because of fire, wind, or other natural disaster, or physical deterioration, is no longer habitable as a dwelling, nor useful for the purpose for which it may have been intended.

“Building materials” shall include, without limitation, lumber, bricks, concrete or cinder blocks, plumbing materials, electric wiring or equipment, heating ducts or equipment, shingles, mortar, concrete, or cement, nails, screws, pipes, scrap metal, or any other materials used in construction of any kind.

“Person” shall include all natural persons, firms, corporations, and all associations of natural persons, incorporated or un-incorporated, whether acting by themselves, or by a servant, agent or employee.  All persons who violate any of the provisions of this ordinance, whether as owner, occupant, lessee agent, servant or employee shall, except as herein otherwise provided, be equally liable as principals.

“Trash” and “Rubbish” shall include any and all forms of debris not herein otherwise classified.

Section 8-402.  Storage of Junk, Junk Automobiles, Etc. Contrary to Public Health and Safety:  It is hereby determined that the storage or accumulation of trash, rubbish, junk, junk automobiles, abandoned vehicles, building materials, and the maintenance of blighted structures upon any private property within the City of Burlington tends to result in blighted and deteriorated neighborhoods, the increase in criminal activity, the spread of vermin and disease, and is contrary to the public peace, health, safety and general welfare of the community.

Section 8-403.  Unlawful to Store or Accumulate Junk, Junk Automobiles, Etc:  It shall be unlawful for any person to store, or permit the storage of accumulation of trash, rubbish, junk, junk automobiles or abandoned vehicles on any private property in the City of Burlington except within a completely enclosed building or upon the business premises of a junk dealer or junk buyer, having a place of business within an area as zoned under the Zoning Regulations of the City of Burlington that permits such use or is a dealer in used auto parts, dealer in secondhand goods, or junk gatherer.

Section 8-404.  Unlawful to Dismantle Automobile Except On Business Premises:  It shall be unlawful for any person to dismantle, cut up, remove parts from, or otherwise disassemble any automobile, whether or not the same be a junk automobile, abandoned vehicle, or otherwise, or any appliance or machinery, except in a completely enclosed building, or upon the business premises of a duly licensed junk dealer, junk buyer, dealer in used auto parts, dealer in secondhand goods or junk gatherer.

Section 8-405.  Unlawful to Maintain Blighted Structure:  It shall be unlawful for any person to keep or maintain any blighted or vacant structure, dwelling, garage, outbuilding, factory, shop, store, or warehouse unless the same is kept securely locked, the windows kept glazed or neatly boarded up, and otherwise protected to prevent entrance thereto by unauthorized persons or unless such structure is in the course of construction in accordance with a valid building permit issued by the City of Burlington, and unless such construction is completed within a reasonable time.

Section 8-406.  Unlawful to Store Building Materials Except on Business Premises:  It shall be unlawful for any person to store or permit the storage or accumulation of building materials on any private property, except in a completely enclosed building or except where such building materials are part of the stock in trade of a business located in said property, or except when such materials are being used in the construction of a structure on the property in accordance with a valid building permit issued by the City of Burlington, and unless such construction is completed within a reasonable time.

Section 8-407.  Police Department May Remove Junk Automobiles or Abandoned Vehicles:  The police department may remove or cause to be removed any junk automobile or abandoned vehicle, or parts of either, from any unenclosed private property after having notified, in writing, the owner or occupant of such property of its intention to do so at least forty-eight hours prior to such removal.  Such notice shall be served personally upon the owner or occupant of the property, if occupied, or may be posted in a conspicuous place upon vacant or unoccupied property.  Such junk automobiles or abandoned vehicles, or parts of either, shall be removed to the automobile pound and disposed of in accordance with law.  Such removal by the police department shall not excuse or relieve any person of the obligation imposed by this ordinance to keep his property free from storage or accumulation of junk automobiles or abandoned vehicles, or parts of junk automobiles or abandoned vehicles, or parts of either, nor from the penalties for violation thereof.

Section 8-408.  Cost of Improvement Taxed Against Property:  The cost of any removal of junked motor vehicles, abandoned vehicles or any other materials for which removal is provided under the provisions of this ordinance, and the cost of any sanitation improvement required by this ordinance shall, where applicable, be charged back against the property from which such junk materials, junked 53
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 PAGE  \* MERGEFORMAT 53d or abandoned automobile or debris was removed, to the extent that the entire cost of such abatement of said nuisance shall become a special assessment against such property.  Such special assessment shall be levied and assessed against the property involved by the City Council.

Section 8-409.  Penalty:  Any person, firm or corporation violating any of the terms or provisions of this ordinance shall upon conviction, be punished by a fine not to exceed $500.00, the Court has the power to suspend such sentence and to revoke the suspension thereof. 

CHAPTER 9

WATER AND SEWER RATES AND SANITATION REGULATIONS

Section 9-101.  Rates and Charges:  Rates and charges for the use of and for the services supplied by the municipal water and sewer system for the City of Burlington shall be established from time to time by the City Council by way of resolution.  Water rates and sewer rates heretofore approved by the City Council of the City of Burlington, whether such approval shall take in form of a resolution or ordinance, are hereby ratified and approved as the existing water rates and sewer rates, subject to subsequent change in the manner provided for herein. 

Section 9-101.  Rates and Charges:  Rates and charges for the use of and for the services supplied by the municipal water and sewer system for the City of Burlington shall be established from time to time by the City Council by way of resolution.  Water rates and sewer rates heretofore approved by the City Council of the City of Burlington, whether such approval shall take in form of a resolution or ordinance, are hereby ratified and approved as the existing water rates and sewer rates, subject to subsequent change in the manner provided for herein. 
Add:  Section 9-101.1 Aid to New Construction Fees:  Aid to New Construction (ANC) fees shall be charged monthly for new developments annexed to the City of Burlington, including Harvest Heights Additions and Highlands Ranch Additions.  These fees, charged by water meter size, are as follows:


Water Meter Size 

Monthly ANC Charge


5/8”



$16.00


3/4”        


$32.00


1”



$45.00


1.5”



$70.00


2”



$100.00


3”



$210.00


4”



$350.00


6”



$700.00


8”



$1,000.00


10”



$1,400.00

These fees are to be collected  monthly with the water and sewer billing.

Section 9-102.  Billing Procedure:  Bills for the rates and charges as herein established by the City shall be sent monthly.  All bills shall be payable to the City of Burlington by the due date indicated on the bill.  Bills not paid by the due date  will receive a delayed payment charge of one and one-half percent (1 ½%).  Water and sewer system accounts that become 30 days past due will receive one courtesy reminder by phone.  Failure to remit payment as agreed will result in the water supply for the lot, parcel of land or premises affected being shut off.  Service will be turned back on only after payment in full of the delinquent charges and a reconnect fee of $25.00.

Section 9-103.  Application For Connection:  Application for water and/or service shall be filed with the City Auditor upon a form to be supplied by the City.  Then application shall state the name of the applicant and the premises to be served.  All applications filed after the commencement of the operation of the water and sewer system shall be accompanied by a fee of $50.00, payable to the City of Burlington for the connection charge.

Section 9-104.  Liability For Use:  The owner of the premises served and the occupant thereof and the user of the water and sewer shall be jointly and severally liable for the water and sewer service provided said premises.

Section 9-105.  City Auditor to Render Bills:  It is hereby made the duty of the Auditor to render bills for water and sewer service and all other charges in connection therewith and to collect all moneys due there from.

Section 9-106.  Delinquent Charges a Lien on Property:  All water and sewer charges levied pursuant to the ordinance constitute a lien upon the premises charged therewith and if the same are not paid within ninety (90) days after due date, the charges shall be certified to the County Auditor who shall levy such charges as a special tax against the real estate being served by the sewer and water.

Section 9-106.1.  Water Bill Payments Hook-Up Fees Required:  

When Required.  From and after February 2, 1987, there shall be required a water bill payment Hook-up Fee with respect to the following:

All persons requesting or receiving water service from the City of Burlington who will be responsible for payment of a water account, on each account for which that person is responsible.  All persons for whom there is an attributable unpaid monthly water bill, on or after the 30th day following the date of such bill.

Amount.  The hook-up fee required hereunder shall be uniform among users and in an amount as established from time to time by the City Council.  Any charge in the amount established shall be prospective in operation only.  However, with respect to a user for whom there is a hook-up fee in existence, if circumstances occur which would require a hook-up from that user in the event there had been no prior hook-up, then an increase in the fee shall be required to adjust the amount of the hook-up fee to equal the amount then being required for new hook-ups.

Use of Hook-up Fee.  Hook-up fees may be applied by the City Auditor against that portion of a water bill that is 60 days or more in arrearage, calculated from the due date of each such bill.  In the event all or a portion of the hook-up fee is thus expended, the City Auditor shall require that person in whose name the account stands to pay additional funds as are required to restore the hook-up fee to the proper amount, and the failure to do so for any cause shall be grounds for termination of water service.

Refund.  A hook-up fee may be refunded to the person who made it or his assignee if the water account to which the hook-up fee applies is paid in full and (a) the water meter to which the hook-up fee is attributable is permanently disconnected, as in the demolition of a building which is not replaced by a new building, or (b) another person tenders a new hook-up fee in the proper amount and succeeds to the water account of the first water user.  

Section 9-107.  Use of Proceeds:  All revenues and moneys derived from the operation of the water and sewer system shall be credited to the Water and Sewer Improvement District No. 1 Account to be used only to pay for operation and maintenance of the water and sewer system, payment of indebtedness derived from construction of the system and for reserve fund purposes.

Section 9-108.  Accounts and Records:  The City Auditor shall establish a proper system of accounts and shall keep proper records, books and accounts in which complete and correct entries shall be made of all transactions relative to the water and sewer system and at regular annual intervals the City Council shall cause to be made an audit by an independent auditing concern of the books to show the receipts and disbursements of the water and sewer system.

Section 9-109.  Additional Connection Charges:  There shall be a total charge of $1000.00; $500 for water connection; $500 for sewer connection in addition to all other charges stated herein for connection to the Burlington Water and Sewer System:

1. If the connection is located on property outside of Water and Sewer Districts #1 or #2, or

2. If the connection is located on property within Water and Sewer District #1 and #2, which has not been assessed for water and sewer prior to the date of connection.

3. A supplemental water and sewer hookup fee shall be added to a property in which a special assessment was previously abated.  Such fee to be equal to the proportionate share of the original special assessment.

Section 9-110.  Keep Record of Connections:  Report of Auditor:  The City Superintendent of Water and Sewer shall keep an accurate account showing when and where all connections are made with the city waterworks and sewerage system and the location in the streets and alleys of all valves, cutoffs, connections and other matters connected with the city waterworks and sewerage system.  He shall make and file with the City Auditor a full report in writing at the close of each month of all the work in his office; which report shall be a detailed outline for the information of the governing body and the City Auditor and Mayor.

Section 9-111.  Application to Tap Mains, Service Pipe Required:  Applications for a permit for the tapping of or connecting with any water main or service pipe must be made in writing to the City Auditor upon blanks furnished for that purpose.  No work shall be commenced until a permit has been issued for such work.

Section 9-112.  Bond Required:  After favorable action by the City Council granting a permit, and before the same shall be issued, the applicant or applicants shall file with the City Auditor a bond in the following amounts:

1. $1,000.00 bond for an applicant doing business as a patching and/or concrete contractor.

2. $2,000.00 bond for an applicant doing business as an excavating contractor only.

3. $2,000.00 bond for an applicant doing business in a combination of (1) and (2) above.

Said bond shall be approved by the City Attorney, and shall be conditioned to protect, indemnify, and save harmless the City of Burlington from any and all loss, claims, suits, or damages, direct or consequential, said City may sustain by reason of violation of any rules or regulations that may be in force from and after the filing of said bond; also as a guarantee of a faithful and proper performance of all work done by such person, firm, or corporation or by his or their employees.  Said bond shall be renewed each and every year; the term of said bond and license shall at all times run concurrently and expire on one and the same date so that the term of either the same bond or license shall not overlap and extend beyond that of the other.

Section 9-113.  Who May Tap Main:  No person other than an authorized officer of the City of Burlington or any employee or assistant in the office of the City Council or in the office of the City Water Department, shall tap or make any perforation or opening of any kind in any street, water main, or any public street, avenue, alley, or public ground, or any other pipe, where ever the same may be, from which water from the city may be drawn.

Section 9-114.  Curb Cock, Requirements:  The curb cock to be used in making all connections with the city mains shall be the Inverted II key, Minneapolis, Minnesota pattern, round way curb cock for either lead flange or copper service pipe as the case may be, or such other make or curb cock as shall be determined by the City Council for lead or copper couplings with Minneapolis type stop box, to be approved by the City Council.  The top or cap of said stop box shall in all cases be on a level with the top of the curb, and if there is no curb the same shall be placed in the sidewalk, not more than six inches from the roadway side of the walk.  Where there is a curb the stop box shall be placed inside the curb and as near thereto as possible.  If it becomes necessary to dig out the stop box for the purpose of turning the water on or off, the water taker or the property holder will be required to stand expense of the same.

Section 9-115.  Connecting to System:  The City Council of the City of Burlington hereby finds and determines that it is essential to the public health and welfare that all real property and owners and tenants of the city of Burlington use the city sewer and water system established by the City of Burlington, North Dakota.  Any person, firm, or corporation violating any provision of this ordinance shall be subject, upon conviction, to imprisonment not exceeding thirty (30) days, or may be fined not exceeding Five Hundred Dollars ($500.00).  Water and/or sewage service may be denied by the city to any person, firm or corporation violating this ordinance.

Section 9-116.  Consumer to Keep Pipes and Fixtures in Repair:  All service pipes, stop cocks, corporation cocks, and other fixtures from the main to the curb line and including the shutoff box, must be laid and attached and kept in repair and kept from frost at the expense of the applicant or consumer, but said service pipes and fixtures will and shall remain under the control of the city, said applicant waiving and releasing all claim thereto of control except the duty of keeping the same in repair and protecting the same as herein provided.

Section 9-117.  Property Owner Liable For Repairs Made By City:  At any time when the service pipe from the city water main to the meter becomes out of repair, is frozen up, or damaged by frost or otherwise, the City Superintendent of Water and Sewer shall immediately cause such service pipe to be repaired at the cost and expense of the property owner of the property served by such service pipe; and upon the completion of such repairs, the water shall be left turned off and shall remain turned off until such time as the costs of repair are paid by the owner.

Section 9-118.  Meter Required:  Any person, firm or corporation desiring to tap the water mains of the City of Burlington and connect with any residence, business house, or other place where they may desire to use the water, shall install a water meter of the kind and style specified by the City Council of the City of Burlington.  Such water meter shall be so placed that the same will not freeze or be subject to hot water backpressure from house tanks or boilers.

Section 9-119.  Installation of Meter:  Every separate piece of property in the City of Burlington now connected or hereafter connected with the city water mains shall be provided with a water meter for the measurement of the water consumed at such place, and shall pay the meter rates herein provided.  Said meters shall be supplied by the City, and shall be installed, tested, and repaired under the direction of the City Superintendent of Water and Sewer.

Section 9-120.  Regulations Governing Connections:

(1) Immediately after any service pipe connected with the City Waterworks System has been placed within the property line and made ready for using water there from, there shall be installed on such service pipe a water meter.

(2) Between the meter and the water main and at a place protected from freezing and conveniently located not less than one (1) foot or more than four (4) feet from the floor, there shall be installed an approved brass angle compression stop and waste valve, for the protection of the occupants in turning off the water in case of leaks, and to drain the pipes and also prevent freezing.  Said valve to be connected directly to the copper service pipe.

(3) The meter shall be connected directly to the above mentioned angle valve in such a position that it is convenient for meter reader to get at and for removal in case of repairs.

(4) No other connection shall be made between the meter and the main, except for the purpose of connecting another meter.  Next to the meter on the house side there shall be installed an approved brass compression valve.

Section 9-121.  Excavating and Filling Trenches:

1. Excavating Done with Least Inconvenience to Public.  The street must be opened in the manner that will occasion the least inconvenience to the public.  No excavation in any street or alley shall be left open over night unless properly guarded with barriers and red lights, which must be maintained from sunset to sunrise.  Every precaution must be taken to insure public safety.

2. Inspection; Refilling or Excavating.  After the service pipe is properly laid and connected the same shall then be inspected.  Refilling, after the inspection, must proceed at once.  The refilling of the excavation must be in accordance with the standards required by the Superintendent of Water and Sewer.  Work shall not be deemed completed until refilling of the excavation has been inspected and approved by the Superintendent of Water and Sewer.

3. Depth of Service Pipe.  All service pipe for water mains must be laid at least seven (7) feet six (6) inches below street grade from the water main to the inside of the building.

4. Fees:  An excavation fee of $1000.00 is required for excavation on any street or alley in the city.  Any balance will be returned to the applicant without interest after the excavation area is restored to its original condition in compliance with the ordinances of the city and under the supervision of the street superintendent or city engineer.

Section 9-122.  Opening in Pipe Between Corporation Cock and Meter Prohibited:  It shall be unlawful for any person, firm, or corporation to have any tap, lawn cock, sill cock, or other opening in the service pipe between the corporation cock and the water meter so placed.

Section 9-123.  Other Rules and Regulations Governing System:  The rules and regulations of the City Waterworks of said city be and the same are hereby established as follows:

(1) Water users to comply with regulations.  Every person taking or using water from the City Waterworks of the said city shall comply with and abide by the following regulations:

(2) City reserved right to shut off water, notice required when.  In case of making of repairs or constructing new work, the city reserved the right to shut off the water at once and keep the same shut off as long as may be necessary to accomplish such purposes.  The City shall, in case of users of steam boilers who are consumers of the city water, give such reasonable notice of such shutting off as may be practicable.

(3) Non-liability of City for deficiency in supply or quality of water.  It is expressly provided that the City of Burlington shall in no event be or become liable to any consumer of water for a deficiency in the supply of water or the quality thereof, whether by shutting off the same to make repairs or to construct new work or for any other cause whatsoever.

(4) City reserved right to change rates.  It is expressly provided that the City of Burlington reserved the right to change the rates for the use of water from time to time as it may deem best, and at all times make such other rules and regulations and restrictions as in the judgment of the City Council may be deemed necessary.

(5) Turning water on without permit prohibited.  No person shall turn on or cause to be turned on the supply of water to any premises from which the supply of said water has been shut off for any cause by the city, without first making the application for and obtaining the permit prescribed in this chapter.

(6) Permit required turning water into new supply pipe.  No person shall turn on or cause to be turned on the supply of water into any new supply pipe without first making application and obtaining the permit herein prescribed.

(7) City water department may order pipes severed, when.  Whenever the City Water Department shall have caused the water to be turned off from any service pipe it may, whenever it suspects any probability of tampering with the pipes, cause the same to be severed from the main.

(8) Fire hydrants, who may open.  No person except city employees in performance of their official duties shall open or cause to be opened any fire hydrant without the written permission of the City Water Department.

(9) Opening, tampering with hydrant prohibited, when.  No person shall open, interfere, or tamper with any hydrant connected with the City Waterworks System without permission from the City Water and Sewer Superintendent or the City Council.

(10) That all service line connections from the main to the curb stop as well as from the curb stop to the meter shall be of copper type k or l, or plastic pipe of 160 psi pressure, with 6130 CP McDonald couplings or equivalent couplings.

SANITATION REGULATIONS
Section 9-201.  Unlawful to Maintain Building Without Toilet or Privy:  On and after July 1, 1969, it shall be unlawful to maintain or use any residence, place of business or other building or place where persons reside, congregate or are employed within the City of Burlington which is not provided with a means for disposal of human excreta, whether by a flush toilet connected with a sewage system approved by the City Council or a lawfully designated officer thereof and by the State Department of Health, or a privy which meets the requirements of construction and maintenance thereinafter described.

Section 9-202.  Conformance With Plumbing Code:  Each connection and fixture emptying through or into the city sanitary sewer system shall be installed in the manner prescribed in the plumbing code of the City of Burlington.  No person whose residence or establishment is connected to the city sewer system shall be allowed to build or maintain a privy of any description unless special permission is obtained from the City Council.

Section 9-203.  Connection Required: Exception:  Every building where persons reside, congregate or are employed which abuts a street or alley in which there is a public sanitary sewer or which is within 200 feet of a public sanitary sewer shall be connected thereto.

Section 9-204.  Exception: Standards For:  Every residence, place of business, or other building or place where persons congregate, reside or are employed, and which does not abut a street or alley in which there is a public sanitary sewer, or which is not within 200 feet of a public sanitary sewer, shall be provided with a private water-flush toilet, or a privy, by the owner or agent of the premises; said water-flush toilet system, or privy, to be built or rebuilt, constructed and maintained hereinafter prescribed.

(1) Private Sewer System.

(A) At any residence, place of business, or other building where there is installed a water-flush system of excreta disposal which is not connected to the city sewer system and where the customary users do not exceed 10 in number there shall be established or installed a private sewage-disposal plant, said disposal plant consisting of a septic tank and a system of underground drains for the disposal of the tank effluent.

Said tank and drains shall be so constructed as to meet the requirements of construction and maintenance hereinafter described and prescribed by the State Department of Health.  The sizes of the septic tanks shall be as follows:

· Minimum size.  .  .  .  . . . . 65 cubic feet

· Serving 8 people . . . . . . . 70 cubic feet

· Serving 10 people . . . . . . 80 cubic feet

· Septic tanks shall have a covered manhole of sufficient size to allow cleaning of the tank.

Sufficient open-jointed drain shall be provided and the construction shall be such that sewage shall at no time flow over the top of the ground.  Thirty feet of drain per person shall be recognized as a minimum.

Drain-line trenches shall be 2 feet in width and at least 2 feet in depth.  The drain shall be laid on a 6-inch bed of crushed stone or clean gravel covering the full width of the trench and mounded up over the top of the tile.  The backfilling of the trench should provide an earth covering of 12 inches for the tile at all points.  Location of septic tank and drainage line shall be so located that no drinking water supply shall be subject to contamination there from.

(B) At any residence, place of business, or other building where there is installed a water-flush system of excreta disposal which is not connected to a public sewer system approved by the State Department of Health, and where the customary users exceed 10 in number, there shall also be approval by the State Department of Health.

(C) Each fixture connected to any private sewage-disposal, and all piping and appurtenance thereto, shall be installed as prescribed by the plumbing code of the City of Burlington.

(2) Pit Privy.

(A) Where at any time there shall be established or installed a pit privy, said pit privy shall be so constructed, built, or rebuilt that:

The excreta deposited therein shall not fall upon the surface of the ground but shall enter a vault or pit in the ground or compartment built for that purpose;

The contents of said vault shall be at all times inaccessible to flies, mosquitoes, fowl, or small animals;

The pit, vault, or compartment, together with the floor, riser, seat, and other portions of the building shall, as a unit, prevent the entrance of either rain or surface water into the pit below.

(B) There shall be deemed to be compliance with the requirements of the above portion of part (2) when   the following conditions exist:

(1)  Pit - Minimum dimensions:  Length, breadth: 3 feet 6 inches; Depth, from original ground surface: 4 feet 6 inches.  A box curbing shall extend from the bottom of the pit to a distance of 2 inches above the original surface.  The earth shall extend from the bottom of the pit to a distance of 2 inches above the originals ground surface.  The earth shall be mounded and tightly tampered around the projecting curbing and sloped away in such manner as to allow the privy building to stand upon ground at least 6 inches higher than the adjoining ground.

(2)  Building - The sills, floor, riser, seat, and other lower portions of the building shall be constructed in such manner and such material and shall be placed over the pit in such manner as to prevent the entrance of flies, mosquitoes, fowl, small animals, the light of day, or surface water, through or under the lower portions of the said building into the below.  The floor, riser, seat, and seat covers of said privy building shall be of such material and constructed in such manner as to prevent the entrance of rain water into the pit below, and the building, including the roof, shall be of such material and shall be constructed in such manner as to prevent the entrance of rain water into the building and pit below.  Each seat opening shall be provided with a self-closing lid, or such material constructed in such manner as to prevent the entrance of flies, seat covers shall be kept in working condition at all times and their automatic operation shall not be hampered in any way.  The riser shall have as minimum dimensions or diameters a distance of 21 inches between the inside rear wall and the inside front wall and 14 inches between the inside walls.  Said pit privies will be constructed in accordance with the State Department of Health plans.  No heavy paper, rags, or other material not easily digested or dissolved shall be used or provided for use or deposited in said pit; and said pit shall be used only for the disposal of human excreta and soft paper.  No wash water, garbage, rubbish, or trash of any description shall be deposited therein.

(C) Other privies, chemical privies, septic privies, or concrete vault privies may be used only with the special permission of the City Board of Health and the State Department of Health.

Section 9-205.  Correction of Defective Systems:  Should any defect occur in the privy which would cause it in any way to fail to meet the requirements as provided above, the defect shall be immediately corrected by the owner or agent of the premises on which the defect has occurred, unless the defect shall be caused by neglect, destructiveness, or carelessness on the part of the occupant of the premises on which the defect has occurred, or through his agent, in which case the defect shall be immediately repaired or corrected by the occupant, or the agent of the occupant, of the premises on which the defect has occurred.

Section 9-206.  Maintenance of Privy Buildings:  All privy buildings shall be kept in a clean condition at all times.  The owner shall be responsible for the proper maintenance and care of all privy buildings.  In case the owner does not occupy property, the responsibility for proper maintenance shall be with the renter or lessee.

Section 9-207.  Nonconforming System Declared Nuisance:  Any privy of private sewer existing or being maintained which does not conform to the requirements of this ordinance, shall be, and is hereby, declared a nuisance, dangerous, and a menace to the public health, and the City of Burlington, shall have the power and the authority to abate any such nuisance in accordance with law.

Section 9-208.  Enforcement:  It shall be the duty of the City Board of Health or such officer as the City Council may designate to enforce the provisions of this ordinance, and in the performance of this duty the City Board of Health or any duly authorized officer is hereby authorized to enter, at any reasonable hour, any premises as may be necessary in the enforcement of this ordinance.

Section 9-209.  Penalty:  Any person, firm or corporation who violates, or refuses or fails to comply with, any of the provisions of this Chapter shall be guilty of a misdemeanor and shall be punished by a fine of not more than $100.00.

CHAPTER 10

TRAFFIC AND MOTOR VEHICLE REGULATIONS

Section 10-101.  Legislative Intent and Purpose:  It is of extreme importance to the safety and well being of residents and visitors to the City of Burlington that the use of motor vehicle within the City be strictly controlled to preserve persons and property from harm, as well as to promote the convenience of drivers and pedestrians alike.  Although the use of motor vehicles is comprehensively regulated in detail by State Law, and although the police officials of the City of Burlington are authorized to cite violators of the State law into Ward County Court for trial (even though the violation occurred within the City of Burlington), nevertheless, there is a need for local court enforcement of traffic safety regulations because of the congestion of the Ward County Court and the lack of adequate staffing in the Ward County States Attorneys Office.  Moreover, the City has special problems with traffic control not specifically addressed in the State Law.  Consequently, the City Council does hereby assert the power and authority granted to it in Titles 39 and 40 of the North Dakota Century Code in order to adopt and enforce the following traffic regulations.  In so doing it is the legislative intent to parallel the provisions of State law to the maximum extent feasible.  However, all of Title 39 of the North Dakota Century Code is not adopted in its entirety by the City for the following reasons:

(1) Many parts of Title 39 pertain to matters of Statewide concern which are to be enforced primarily or exclusively by State officials, such as, by way of illustration, the law pertaining to motor vehicle dealer licensing or vehicle weight regulations with respect to interstate highways.

(2) Some provisions of Title 39 constitute a grant of authority to municipalities to regulate certain matters.  This city may assert such authority under and by virtue of such provisions by enacting the particular restrictions desired without the necessity of enacting the general language granting such authority.  An example of such provision is NDCC 39-09-03 which permits local authorities to set speed limitations on certain streets.  Another example is provided by NDCC 39-10-35 (3) which permits the regulation of certain turning movements.

(3) Some provisions of Title 39 pertain to municipal court procedure, or requirements imposed on the municipal court or on municipal police officers to report certain matters to State Officials.  This City has no power to alter the effect of such provisions and likewise it is a futile gesture to enact a City Ordinance requiring what state law already requires, particularly in view of the justifiable presumption that the local officials will do their duties. Examples of such provisions include most of Chapter 39-06.1 pertaining to hearings on alleged traffic offenses and the decriminalization of traffic offenses, and 39-08-17, which requires the municipal court judge to report certain convictions to the State Highway Commissioner.

In view of the unworkability of enacting, by reference, all of title 39 NDCC as part of this Code of Ordinances, it is the purpose of this Chapter of the Code of Ordinances to identify and enact into local law for this City those sections of Title 39 which define a substantive offense and which are to be enforced on a local level by this City.  Furthermore, as explained more fully hereafter, such additional parts of Title 39 are adopted herein by reference as are required to give meaning to the substantive offenses, even though such additional parts may not be identified by specific citation.

Section 10-102.  Application of Definitions:  The following words and phrases when used in this ordinance shall for the purpose of this ordinance have the meanings respectively ascribed in this section.  Whenever any words and phrases used herein are not defined herein but are defined in the state laws regulating the operation of vehicles, any such definition therein shall be deemed to apply to such words and phrases used herein.

Vehicle Every device in, upon, or by which any person or property may be transported or drawn upon a public highway, except devices moved by human power or used exclusively upon stationary rails or tracks.

Motor Vehicle Every vehicle which is self-propelled but not operated upon rails.

Motorcycle Every motor vehicle having a saddle for the use of the rider and designed to travel on not more than three wheels in contact with the ground, but excluding a tractor.

Farm Tractor Every motor vehicle designed and used primarily as a farm implement for drawing plows, moving machines, and other implements and husbandry.

Authorized Emergency Vehicle shall include:

(A) A vehicle publicly or privately owned and operated in the performance of his duty, by a member of any police or fire department, including the North Dakota Highway Patrol.

(B) A vehicle publicly owned and operated in the performance of his duty by a member of any federal governmental agency, to include all branches of the military service, when engaged in police, fire fighting, or ambulance type service.

(C) When used in responding to emergency calls, any ambulance, wrecker, or civil defense vehicle equipped with a top red light, three flares and three red flags with stake mounts.

School Bus Every motor vehicle owned by a public or governmental agency and operated for the transportation of children to or from school or privately owned and operated for compensation for the transportation of children to or from school.

Bicycle Every device propelled by human power upon which any person may ride, having two tandem wheels either of which is more than twenty inches in diameter.

Bus Every motor vehicle designed for carrying more than ten passengers and used for the transportation of persons and every motor vehicle, other than a taxicab, designed and used for the transportation of persons for compensation.

Railroad A carrier of persons or property upon cars, other than streetcars, operated upon stationary rails.

Pole Trailer Every vehicle without motive power designed to be drawn by another vehicle and attached to the towing vehicle, by means of a reach or pole, or by being boomed or otherwise secured to the towing vehicle, and ordinarily used for transporting long or irregularly shaped loads such as poles, pipes or structural members capable, generally, of sustaining themselves as beams between the supporting connections.

Truck Tractor Every motor vehicle designed and used primarily for drawing other vehicles and not so constructed as to carry a load other than a part of the weight of the vehicle and load so drawn.

Trailer Every vehicle without motive power designed to carry property or passengers wholly on its own structure and to be drawn by a motor vehicle.

Semi trailer Every vehicle of the trailer type so designed and used in conjunction with a motor vehicle that some part of its own weight and that of its own load rests upon or is carried by another motor vehicle.

Traffic Pedestrians, ridden or herded animals, vehicles and other conveyance either singly or together while using any highway or public street for purpose of travel.

Right of Way The privilege of the immediate use of the roadway.

Stop Complete cessation from movement.

Stop, Stopping, or Standing  Any stopping or standing of a vehicle occupied or not, except when necessary to avoid conflict with other traffic, or in compliance with the directions of a police officer or traffic control sign or signal.

Park The standing of a vehicle, whether occupied or not, otherwise than temporarily for the purpose of and while actually engaged in loading or unloading.

Official Traffic Control Devices All signs, signals, markings, and devices not inconsistent with this ordinance placed or erected by authority of a public body or official having jurisdiction for the purpose of regulating, warning or guiding traffic.

Traffic Control Signal  A device whether manually, electrically, or mechanically operated, by which traffic is alternately directed to stop and to proceed.

Railroad Sign or Signal  A signal, sign or device erected by authority of a public body or official or by a railroad and intended to give notice of the presence of railroad tracks or the approach of a railroad train.

Person  Every natural person, firm, co-partnership, association, corporation, company and any leaser, trustee, or receiver.

Driver  Every person who drives or is in actual physical control of a vehicle.

Pedestrian Any person afoot.

Police Officer Every officer of the municipal police department or any official authorized to direct or regulate traffic or to make arrests for the violations of traffic regulations.

Non-resident Any person who is not a resident of this state.

Owner a person who holds the legal title of a vehicle or if a vehicle is the subject of any agreement for the conditional sale or lease thereof with the right of purchase upon performance of the conditions stated in the agreement, and with the immediate right of possession vested in the conditional vendee or leaser, or if a mortgagor of a vehicle is entitled to possession, then such conditional vendee or mortgagor shall be deemed the owner for the purpose of this ordinance.

Street, Avenue or Highway The entire width between the boundary lines of every way publicly maintained when any part thereof is open to the use of the public for purposes of vehicular travel.

Private Road or Driveway Every way or place in private ownership and used for vehicular travel by the owner and those having express or implied permission from the owner, but not by other persons.

Roadway That portion of a highway or street improved, designed, or ordinarily used for vehicular travel, exclusive of the berm or shoulder.  In the event a highway includes two or more separate roadways the term "roadway" as used herein shall refer to any such roadway separately but not to all such roadways collectively.

Alley Any public way intersecting a city block or portion thereof.

Through Highway Every highway or portion thereof at the entrance to which vehicular traffic from intersecting highways is required to stop before entering or crossing the same when stop signs are erected, or to yield-right-of-way when yield-right-of-way signs are erected.

Curb The boundary of that portion of the street open to the use of the public for the use of vehicles.

Intersection The area embraced within the prolongation of the lateral curb lines or if none, then the lateral boundary lines of two or more highways, street or avenues which join one another in an angle, whether or not one crosses the other.

Safety Zone The area of space officially set aside within a highway for the exclusive use of pedestrians and which is so plainly marked or indicated by proper signs as to be plainly visible at all times while set aside as a safety zone.

Crosswalk That part of a roadway at an intersection included within the connections of the lateral lines of the sidewalks or opposite sides of the highway measured from the curbs, or in the absence of curbs from the edges of the traversable roadway; or any portion of a roadway at an intersection or elsewhere distinctly indicated for pedestrian crossing by lines or other markings on the surface.

Intoxicating Liquors Any beverage containing alcohol.

Alcoholic Beverages Alcohol, brandy, whiskey, rum, gin, beer, ale, porter, hard cider, and wine and in addition thereto, any spirituous, vinous, malt, or fermented liquor, liquids, and compounds, whether medicated, proprietary, patented or not, and by whatever name called, containing one-half of one percent or more of alcohol by volume, which are fit or intended for use for beverage purposes.

Sidewalk That portion of a street between the curb line, or the lateral lines of a roadway, and the adjacent property lines, intended for use of pedestrians.

Public Building Any theater, moving picture house, hospital, church, school, city hall, public library, United States Post Office, and buildings of a similar nature.

Business District: The territory contiguous to a street when fifty (50) percent or more of the frontage thereon for a distance of three hundred (300) feet or more is occupied by buildings in use for business.

Residence District All territory within the city limits not in the business district.

Laned Roadway A roadway that is divided into two or more clearly marked lanes for vehicular traffic.

Commissioner The State Highway Commissioner.

School Zone   Those street or avenues located near a public school, which are designated by proper authorities and indicated by proper signs.

Section 10-201.  Offenses Defined:  The following sections of Title 39 of the NDCC are hereby adopted by reference thereto to the same extent as though set forth fully hereafter, except as modified hereafter in this chapter.  (A citation of a section of Title 39 refers to all subsections thereof as well, if any.  However, if only certain subsections of a section are identified hereafter, then the omitted subsections are deliberately omitted and not adopted by reference, except to the extent that section 10-103 of this code or section 10-104 of this code may accomplish such adoption by reference.

39-04-11  (display of number plates and tabs)

39-04-18 (1)  (registration required and display of plates)

39-04-18.2 (Temporary motor vehicle registration)

39-04-55  (registration card to be carried in or on vehicle)

39-06-01 (1)  (operator must be licensed)

39-06.1-02 (Traffic violations noncriminal – Exceptions –Procedures – Procedure to post bond)

39-06-14 (5)  (driving vehicle not permitted by license)

39-06-16  (license to be carried and exhibited on demand)

39-06-17 (5)  (operating vehicle contrary to restrictions imposed by restricted license)

39-06-38  (no operation under foreign license while under suspension or revocation in the state)

39-06-40 (1,2,3 and 4)  (unlawful use of license)

39-06-40.1 (1 and 2)  (reproducing operator license or permit)

39-06-42 (1)  (driving while license suspended or revoked)

39-06-44  (permitting unauthorized minor to drive)

39-06-45  (permitting unauthorized person to drive)

39-06.1-04  (failure to appear, pay statutory fee, post bond)

39-07-08  (failure to appear at hearing)

39-07-12  (garages to report damages to vehicles)

39-08-01 (1)  (persons under the influence)

39-08-03  (reckless driving)

39-08-03.1  (exhibition driving and drag racing)

39-08-04  (accident involving death or personal injuries)

39-08-05  (accidents involving damage to vehicle)

39-08-06  (duty to give information and render aid)

39-08-07 (duty upon striking an unattended vehicle)

39-08-08  (duty upon striking fixtures upon a highway)

39-08-09 (1st paragraph only)  (immediate notice and written report of an accident)

39-08-11 (2 and 3)  (other persons obligated to report accident)

39-08-18  (open bottle law)

39-08-19  (harassment of domestic animals)

39-09-01  (reasonable and prudent speed required)

39-09-02 (a) (1,2,3,4,5, and c)  (speed limitations)

39-09-09 (1)  (minimum speed limits)

39-10-02  (obedience to police officer or firemen)

39-10-04 (1)  (obedience to traffic control devices)

39-10-05  (traffic control signal legend)

39-10-07  (flashing signals)

39-10-07.2 (1,2 and 5)  (display of unauthorized signs, signals, or markings)

39-10-07.3  (interference with signs or signals)

39-10-08  (driving on right side of roadway)

39-10-09  (passing vehicles proceeding in opposite directions)

39-10-11  (overtaking a vehicle on the left)

39-10-12  (when overtaking on the right is permitted) 

39-10-13  (limitations on overtaking on the left)

39-10-14  (further limitations on driving to left of center of roadway)

39-10-15 (2 and 3)  (no passing zone)

39-10-17 (1)  (driving on roadways laned for traffic)

39-10-18 (1,2, and 3)  (following too closely)

39-10-22  (vehicles at intersection)

39-10-23  (vehicles turning left at intersection)

39-10-24 (2 and 3)  (stop signs and yield signs)

39-10-25  (vehicles entering roadway)

39-10-26 (1 and 2)  (operation of vehicles on approach of authorized emergency vehicles)

39-10-26.1  (highway construction and maintenance)

39-10-27  (pedestrians subject to traffic regulations)


39-10-29 (1,3 and 4)  (crossing at other than crosswalks)

39-10-30  (drivers to exercise due care)

39-10-33  (pedestrians on roadway)

39-10-33.1  (pedestrians right-of-way on sidewalks)

39-10-33.2  (pedestrians yield to authorized emergency vehicles)

39-10-33.3  (blind pedestrians right-of-way)

39-10-33.4  (pedestrians under influence of alcohol or drugs)

39-10-33.5  (bridge and railroad signs)

39-10-35 (1 and 2)  (required position and method of turning at intersections)

39-10-36 (1 and 2)  (limitations on turning around)

39-10-37  (starting parked vehicles)

39-10-38  (turning movements and required signals)

39-10-41  (obedience to signal indicating approach of train)

39-10-43  (certain vehicles must stop at all railroad grade crossings)

39-10-45  (emerging from alley, driveway, or building)

39-10-46 (1)  (overtaking and passing school bus)

39-10-49 (1, 2, 3, 4, 5, 6, 7, 11, and 12) (stopping, standing or parking prohibited in specific areas)

39-10-50 (1 and 2)  (additional parking regulations)

39-10-51  (unattended motor vehicle)

39-10-52 (1)  (limitations on backing)

39-10-52.1  (driving upon sidewalk)

39-10-54  (obstruction to driver's view or driving mechanism)

39-10-56  (coasting prohibited)

39-10-57  (following fire apparatus prohibited)

39-10-58  (crossing fire hose)

39-10-59  (garbage, glass, etc. on highways prohibited)

39-10-65  (operating vehicle upon flood protection works)

39-10-68  (stop when traffic obstructed)

39-10-71  (fleeing or attempting to elude a police officer)

39-10.1-03  (riding on bicycles)

39-10.1-04  (clinging to vehicles)

39-10.1-05  (riding on roadways and bicycle paths)

39-10.1-06  (carrying articles)

39-10.1-07  (lamps and other equipment on bicycles)

39-10.2-02  (riding on motorcycles)

39-10.2-03  (operating motorcycle on roadway laned for traffic)

39-10.2-04  (clinging to other vehicles)

39-10.2-05  (footrests)

39-10.2-06 (equipment for motorcycle riders)

39-12-04  (width, height and length limitations on vehicles)

39-12-06  (first sentence only)  (limitations on load overhang)

39-13-05  (injuring signs prohibited)

39-16-30  (operating while under suspension or revocation)

39-21-01  (when lighted lamps are required)

39-21-03 (1 and 2)  (head lamps on motor vehicles)

39-21-04  (tail lamps)

39-21-05  (new motor vehicles to be equipped with reflectors)

39-21-06  (stop lamp and turn signals required on new motor vehicles)

39-21-13  (lamp or flag on projecting load)

39-21-19  (signal lamps and signal devices)

39-21-20  (multiple-beam road-lighting equipment)

39-21-21  (use of multiple beam road lighting equipment)

39-21-32  (brake equipment required)

39-21-33  (maintenance of brakes)

39-21-36 (1)  (Horns and warning devices)

39-21-37  (mufflers, prevention of noise)

39-21-38 (mirrors)

39-21-39 (windshields must be unobstructed and equipped with wipers)

39-21-40 (3)  (restrictions as to tire equipment)

39-21-45.1  (modification of motor vehicles)

39-21-45 (1)  (scope and effect of regulations - penalty)

39-24-02 (snowmobile registration)

39-24-09 (rules for operation of snowmobiles)

39-26-03 (abandoning a motor vehicle)

Section 10-201.1.  Minimum Speeding Fine:  The minimum fine for Chapter 10 violations shall be $10 (ten dollars), plus the state assessed penalty, unless otherwise stated herein, with distribution as follows:  $5 (five dollars) to general fund court fees; $2.50 (two dollars and fifty cents) to police department public education, not to exceed $500 (five hundred) per year and $2.50 (two dollars and fifty cents) to police vehicle reserve. (passed 12-5-05)
Section 10-301.  Definitions of Terms and Rules of Construction:  

(1) Those portions of Title 39 NDCC which are not specifically identified in section 10-201 hereof as being adopted herein by reference thereto, are nevertheless adopted herein by reference to the extent such provisions meet any of the following criteria:

(A) The provision specifically or by implication defines or gives a technical meaning to any of the terms or words used within the State statutes referred to in section 10-201.  An example would be NDCC 39-01-01 setting forth general definitions.

(B) The provision sets forth a rule of law or other information, which gives meaning to the offense described in any of the sections adopted from state law in section 10-201, or the provision explains how the law may be complied with and the offense avoided.  For example, NDCC 39-04-11 which is adopted by reference in section 10-201 hereof required the display of license plates while operating a vehicle upon public highways.  Other provisions of Chapter 39-04 define a license plate; explain in detail when one is required, set forth the procedure to be followed in obtaining a license, etc.  Such other provisions in chapter 39-04 NDCC and elsewhere in Title 39 are hereby adopted to the extent necessary to avoid a claim that the substantive offenses identified and adopted in section 10-201 are, standing by themselves and without further explanation or definition, so vague, indefinite and uncertain as to make the offense set forth herein void for vagueness.

(C) The provision establishes a defense or exception to any rule of law or provision defining an offense set forth in section 10-201.  For example NDCC 39-06-01 (which is adopted by reference in section 10-201) generally requires that the operator of a vehicle on North Dakota highways have in his possession a valid North Dakota driver's license.  However, NDCC 30-06-02 establishes an exception to that rule and thus it would be a valid defense to prosecution under 39-06-01 if the defendant could show the court that he falls within one of the exceptions set forth in 39-06-02.  (Additionally, see section 10-401 hereafter).

(2) In addition to the definitions set forth in part (1) of this section, the following words are given the following additional meanings:

(A) The word "chapter" when it appears as part of a section Title 39 NDCC which is adopted by way of reference into this chapter 10 of the Code of Ordinances, shall mean either this chapter of the Code of Ordinances or that chapter of Title 39 of the North Dakota Century Code wherein the section of state law is originally found, or both, as the context may require.

(B) The word "highway" when used in a section of the North Dakota Century Code which is adopted by way of reference into this chapter 10 of the Code of Ordinances shall mean any street, alley, avenue, highway, or other public right of way within the City of Burlington.

Section 10-401.  Defenses, How Raised, Burden of Proof:

1. Any defendant charged with an offense under this chapter 10 of the Code of Ordinances may raise as a defense any exception, exculpatory rule of evidence, or affirmative defense provided in Title 39 or elsewhere in the North Dakota Century Code, to which he would be entitled if the prosecution against him had been brought in state court as opposed to municipal court.  Additionally the defendant may avail himself of any like defense set forth in this chapter of the Code of Ordinances.

2. If the defendant raises a defense under subsection (1) hereof, he shall have the initial burden of coming forward with sufficient evidence to establish a prima fascia case that the affirmative defense, exception, or exculpatory rule applies.

3. If the defendant complies with subsection  (2) hereof, the City Prosecutor shall then have the burden of persuasion with respect to the issue of fact raised thereby, with such burden being the predominance of the evidence with respect to non-criminal charges, and with such burden being evidence beyond a reasonable doubt in criminal charges.

Section 10-501.  Speed Limits; Traffic Control Signs:  

(1) The "speed limit described by law" referred to in NDCC 39-09-02 (c) (which section is adopted by reference thereto by section 10-201 hereof) shall be as follows with respect to the following identified streets:


River Road………………………………………
………
15 mph


3rd Avenue from Wallace St to Johnson Street………….
15 mph when children are present


Wallace St. from 3rd Ave to Colton Ave………………..
15 mph when children are present


The speed limit on Robert Street will be 15 miles per hour

(2) The speed limit in Durango Hills Addition is hereby changed from 25 mph to 15 mph.  Passed on first reading June 3, 1996 and on second reading July 1, 1996.The speed limit on Park Road from Davis Street to the Lagoon will be 30 mph.  Passed on first reading May 7, 2001 and on second reading on June 4, 2001.

(3) The speed limit on Soo Street is hereby changed from 25 mph to 15 mph.  Passed on first reading June 3, 2002 and on second reading July 1, 2002.

(4)  The speed limit on Kittelson Drive is hereby changed from 25 mph to 15 mph.  Passed on first reading November 4, 2002 and on second reading December 2, 2002.

(5)  The speed limit on Park Road from Davis Street to the Lagoon will be 30 mph.

(6)  The "official traffic-control device(s)" referred to in NDCC 39-10-04 (1) (which section is adopted by reference 
thereto in Section 10-201 hereof) are the following stop and yield signs located at intersections as indicated    

hereafter and controlling the traffic as indicated hereafter:

STOP SIGNS

               Street subject to control



                
Through Street

Avenue A






      
Davis Street

Alley between 2nd Ave & Colton




Wallace Street

Casa Drive







Johnson Street

Cherry Street






Colton Avenue

Colton Avenue



    


Wallace Street

Davis Street




   

Colton Avenue

Durango Drive






Johnson Street

Elm Street







Cherry Street

Elm Street





     

Colton Avenue

Fiesta Drive



 


Johnson Street

First Avenue



  


Johnson Street

Grace Street






Valley Avenue

Ida Avenue





 

Davis Street


Ida Avenue







Grace Street

Ida Avenue



  

 

Johnson Street

Kittelson Drive




   

Colton Avenue 

Kittelson Drive






Grace Street

Railway Street






Colton Avenue

River Road




 


Colton Avenue 

Second Avenue



   


Johnson Street

Soo Street







1st Ave (Hwy 2 & 52)

Stemen Drive






Colton Avenue

Third Avenue



   


Johnson Street

Third Avenue



  
   

Wallace Street

Trailer Court Road






Colton Avenue

Valley Avenue






Johnson Street

Robert Street






Johnson Street

YIELD SIGNS

                   Street subject to control



                        Through Street

Colton Avenue 


       



Johnson Street

First Avenue


 



Davis Street

Park Road







Johnson Street

Parkway Drive






Park Road

Second Avenue


      



Wallace Street

THREE-WAY STOP SIGNS

Intersection of Davis Street and Park Road

FOUR-WAY STOP SIGNS

Intersection of Valley Avenue and Davis Street

Section 10-502.  Parking Offenses:  

(1) No person shall park a vehicle at places in which parking is prohibited pursuant to this chapter, or shall park a vehicle in restricted areas or zones contrary to the restrictions applicable thereto.
(2) "Parking" is the process or status which commences with a motor vehicle coming to a complete halt and which is deemed to continue until the vehicle is moved from its original resting place a distance greater than its own length.  "To park" is to cause such status or process to come about with respect to any motor vehicle.  However, "parking" does not include the ordinary stopping of a vehicle within the stream of traffic on the traveled portions of a street, which is necessitated by obedience to traffic lights, stop signs, or in response to the movements of other vehicles and pedestrians, and other similar causes.
(3) No person shall park between sunset and sunrise on any public street or avenue a vehicle required to be registered with the state motor vehicle department and which has a gross vehicle weight rating in excess of eight thousand five hundred (8,500) pounds.
(4) No person shall park a semi-trailer or any other trailer upon a public street if that semi-trailer or other trailer is not connected to a truck tractor or other prime mover.  Furthermore, campers, boats, and other recreational vehicles or trailers for such may be parked upon the public street between April 1 and October 31.
(5) No person shall park on any street for a period of time in excess of twenty-four (24) hours unless the vehicles is legally parked in the closest possible proximity to the property at which the owner or principal operator of the vehicle has established his residence.  This restriction shall operate independently of, and cumulatively to, any other time limitation with respect to parking, which might apply in the same circumstances, which give rise to a violation of this subsection.
(6) The issuance of a parking ticket with respect to a vehicle shall be deemed to terminate the period of unlawful parking for which the vehicle is being ticketed, if the vehicle is being ticketed for violating a limitation on parking with respect to time, as opposed to a restriction with respect to the manner of parking or the place of parking.  Thereafter the time limitation in effect shall be deemed to commence running anew for the purpose of charging a second offense with respect to the same time limitation.  Restrictions as to the place and manner of parking shall be deemed to be subject to commission only once within any twenty-four hour period under the same set of facts and circumstances.  For example, a vehicle, which is ticketed for parking more than twelve (12) inches from the curb, can only be ticketed for that offense once within a twenty-four hour period of time if it is not moved throughout that period of time.
(7) In lieu of issuing a citation or complaint and summons under NDCC 29-05-31, 39-07-07, or Rule 4 of the North Dakota Rules of Criminal Procedure, with respect to an offense committed under this section pertaining to parking, the officer making the complaint shall execute a parking ticket in such form as may be prescribed by the chief of police.  The parking ticket shall identify the offense claimed to have been committed and shall set forth the manner of disputing whether the offense occurred, or whether the registered owner of the vehicle committed the offense.  The ticket shall also set forth the procedure to be followed in order to post bond and to forfeit the bond by way of an admission that the offense was committed by the registered owner of the vehicle involved.  The chief of police at his discretion may authorize the use of a warning parking ticket which shall indicate thereon the offense claimed to have been committed, but which ticket shall clearly state that no offense is being formally charged, and that the owner or operator of the vehicle need make no response to the ticket, and the ticket is meant to serve as a warning only.

a. The owner of any vehicle which is ticketed pursuant to subsection (7) shall post a bond in the amount prescribed in paragraph (b) hereof no later than ten (10) days after the date the ticket was issued. 

b. If the owner of the vehicle which was ticketed wishes to dispute that the offense was committed or that he was the person who committed the offense, then before the expiration of the period of time for the posting of the bond provided for in paragraph (a) he shall arrange with the municipal judge for a hearing on the charge set forth in the parking ticket.  Arranging a hearing; however, does not excuse the vehicle owner from posting the required bail bond.
c. If the owner of the ticketed vehicle posts a bond as required in paragraph (a), but does not make timely arrangements for a hearing pursuant to paragraph (b) or if he willfully fails to appear at the hearing (and nonappearance alone shall give rise to the rebuttal presumption that the nonappearance was willful), he shall be deemed to have admitted the offense, and the bail bond shall be forfeited as the fine imposed for the offense.
d. Under no circumstances shall the fine imposed for committing a parking offense exceed the bail bond provided for in paragraph (2) hereof.  No imprisonment shall be imposed for a violation of a parking offense.
e. The willful failure by the owner of the ticketed vehicle to post bail bond required by paragraph (A) hereof shall constitute a separate offense punishable as provided in Section 2-111 of this Code of Ordinances.
f. The bail bond for parking offenses set in the section and for violations of section 10-502 (3), 39-10-49, shall be a written warning for the first offense; fifty dollars ($50.00) for the second offense and one hundred fifty dollars ($150.00) for each subsequent offense.
Section 10-503.  No Parking Zone; Limited Parking Zones:

(1) There are hereby created the following No Parking Zones: 

(A) Colton Avenue between Johnson St & County Rd 15;

(B) River Road between Colton & concession stand;

(C) Third Ave onto Wallace Street between signs.

(D) Area between 200 Wallace Street and Alley near School.

(E) East side of Park Road from Johnson Street to Park Road and Davis Street

(F) Violators will be subject to a $10 fine per violation.

(G) River Road

(2) There are hereby created the following Limited Parking Zones: 

(A) 10-minute zone in front of Burlington Post Office during business hours.

(B) 10 minutes loading zone in front of the Senior Citizen Center at 19 Colton Avenue

(C) Violators will be subject to a $10 fine per violation.

Section 10-504.  Handicap Parking Zones:  There are hereby created the following Handicap Parking Zones:

(1) Two handicap parking areas on Wallace Street in front of #19 Wallace Street (Sr. Citizen Center)

(2) Violators will be subject to a $100 fine. 

Section 10-505.  Perpendicular Parking Zones:  The SW side of the 100 block of Colton Avenue and the west side of Johnson Street between Colton Avenue and the alley near J’s Stop-n-Go.  

Section 10-506. Hampering Street Maintenance:  

(1) No vehicle may be parked on a street, highway or other public property if it’s location substantially and seriously interferes with ongoing street cleaning or snow removal operations.

(2) Violators will be subject to a $25.00 fine per violation.

Section 10-507.  NO U TURN ZONE:
(1) There are hereby created the following No U Turn Zones:

(A) 302 Johnson Street at the Bulk Water Station 

(B) Violators will be subject to a $20.00 fine per violation.

Section 10-601.  Traffic Regulations Applicable to Bicycles, Motorcycles, and Persons Riding or Being Drawn by Animals:  Every person riding a bicycle, or motorcycle, or animals, or driving any animal-drawn vehicle, upon a highway, street, avenue, alleyway, or other public right of way within the City of Burlington shall be subject to all duties applicable to a driver of a vehicle by this chapter of the Code of Ordinances, except as explicitly otherwise provided, and except with respect to those provisions of this chapter which by way of their very nature can have no application.

Section 10-602.  Motorized vehicles prohibited from multi-purpose path:
(1) It shall be unlawful for any motorized vehicle (automobile, ATV, snowmobile, motorized scooter, etc.) to be used on the multi-purpose walking path in the City of Burlington.

(2) There will be a $25.00 fine for each violation of this section.

Section 10-603.  Commercial Trucks May Only Use Designated Streets
1. Signs shall be erected designating only allowable truck traffic on residential streets.

2. Colton Avenue and Johnson Street shall have signs erected, designating them as the only truck route.

3. Agricultural vehicles are excluded from this ordinance.

4. There will be a minimum fine of $150. 00 for each violation of this section.
Section 10-701.  General Rule, Penalty Clause, Culpability:
1. It is unlawful for any person to do any act forbidden, or fail to perform any act required in this chapter of the Burlington Code of Ordinances and the penalty for such offense shall be that set forth in section 2-111 of this Code.  This rule, and the penalty provided for herein, shall supersede the particular provisions of those statutes adopted by reference in section 10-201 which characterizes certain behavior as "prohibited" or a "class B misdemeanor" and the like and those provisions specifying a certain fine or penalty.  Nothing herein, however shall be construed as attempting to supersede state law insofar as it mandates a particular monetary penalty under certain circumstances, such as, for example, chapter 39-06.1 of the NDCC which mandates that an alleged offender may forfeit certain statutory fees rather than contest the traffic charge against him.  (See NDCC 39-06.1-02, 04, 05, 06, 08, and 09.)  Conversely, when the defendant does not avail himself of the procedures in NDCC chapter 39-06.1, and after the defendant has been properly convicted following a trial of committing the offense with which he was first charged, or when the particular penalty provision of state law is not mandatory, then the municipal court may impose the full range of penalties permitted by section 2-111 of this Code.

2. The level of culpability required to sustain a conviction under this chapter of the Code of Ordinances shall be that the defendant acted or failed to act "knowingly" as that term is used in NDCC 12.1-02-02 (b) unless the specific provision defining the elements of the offense set forth a different level of culpability.

3. The repeal affected by Subsection 1 of this ordinance shall not affect or abate any pending prosecution with respect to an offense committed before the effective date of the repeal, whether such prosecution has been initiated at the time of the repeal or not, and the repeal affected by this ordinance is hereby stayed to the extent necessary to support such prosecution.

Section 10-801.  All-terrain Vehicle Regulations; Definitions:

(1) All-terrain vehicle (hereafter referred to as ATV) means (a) a motor vehicle using more than two tires and having a dry weight of less than 1200 pounds, or (b) a motorcycle or motorbike not required to be licensed under the laws of North Dakota.

(2) Operate means (a) to ride in or on and (b) to control the operation of an ATV.

(3) Qualified person: a person with a valid drivers license or who has met the requirements of NDCC 32-29-10.

Section 10-802.  Restrictions on ATV/Snowmobile Operations; Exceptions; Conflicts with Other Provisions:

(1) No person shall knowingly operate an ATV/Snowmobile:

(A) On public property without the expressed consent of the governmental authority owning the property or of the person to whom it has delegated the authority to grant or withhold such consent;

(B) On private property without the expressed consent of the owner thereof or his agent or tenant;

(C) Upon a street at a speed greater than the posted speed of the adjoining roadway;

(D) With the exception of snowmobiles; between the hours of 11:00 p.m. and the ensuing 8:00 a.m., except in emergencies;

(E) Upon any street or any portion of the public right of way except for the purpose of leaving the city by the most direct route departing from the residence of the ATV operator, or from the place where the ATV operator is, or from the place where the ATV operator is or from the place where the ATV is ordinarily kept while not in use, or for the purpose of returning by the same route from outside the city to the point of departure, or for emergencies.

(F) Upon any street of the public highway, except for the purpose of gaining access to the established trails which are along the easterly side of Johnson street to the easterly side of Park Road and the southerly side of Colton Avenue within the public right-of-way, or the most direct route in or out of town to the trails.  The speed limit along Park Road and Colton Avenue will be 15 mph and the speed limit along Johnson Street will be 30 mph.  Access from the snowmobile trail to the businesses within one block from the trails shall be permitted.

(2) If and to the extent restrictions on the operation of an ATV/snowmobile which are imposed by this section conflict with those restrictions which are provided for in NDCC 39-29-09, which section of the North Dakota Century Code is adopted by reference in Section 10-804 hereof, then the provisions of this section shall govern.

Section 10-803.  Unattended ATV:  No person, being in charge of an ATV, shall leave the ATV upon a street, or shoulder thereto, with the keys in the ignition unless he shall have first turned over the care and custody of the ATV to a qualified person then present who agrees to assume such responsibility.

Section 10-804.  Permitting Certain Unlawful Use of ATV Prohibited:

No person in charge of an ATV shall knowingly permit another person to operate that ATV/snowmobile upon any street unless the other person is the holder of a current and valid driver's license or permit issued under the provisions of Title 39 of the North Dakota Century Code.

The following provisions of the North Dakota Century Code are hereby adopted by reference thereto:

(A) 39-24-02  (snowmobile registration).

(B) 39-24-09  (rules for operation of snowmobiles).

(C) 39-24-09.1  (operation of snowmobiles by persons under age 16).

(D) 39-29-02  (all terrain vehicle registration)

(E) 39-29-09  (operation of all terrain vehicles)

(F) 39-29-10  (operation of all terrain vehicles by persons under age 16)

Section 10-805.  Motorized Scooter/Skateboards; Definitions:  

(1) Except as allowed by special permit issued by the city council, no person shall operate any motorized scooter or motorized skateboard upon any public street, sidewalk, or bike path within the City of Burlington.
(2) Any person who violations this ordinance shall be assessed a fine of $10 per violation.

(3) Motorized Scooter is any two or four wheeled device that has handlebars, is designed to be stood or sat upon by the operator, and is powered by an electric or gasoline motor that is capable of propelling the device with or without human propulsion.

(4) Motorized skateboard is a skateboard equipped with a small electric or gasoline-operated motor used for propulsion.  This vehicle is like a motorized scooter except it does not have handlebars for control.

Section 10-901.  Impoundment of Automobiles; Definitions:  When used in sections 10-901 through 10-910 inclusive the following terms have the meanings given to them in this section except where the context otherwise clearly indicates:

Automobile means any self-propelled vehicle the ownership of which is required to be registered under the laws of the State of North Dakota.

Last Known Address means the most recent address for a person which is found (a) in the City of Burlington police records or (b) in the records of the state highway department, or (c) in the city directory or in an appropriate telephone directory, provided that, however, nothing herein shall be construed as requiring an extraordinary search of the records to ascertain such address, as opposed to a routine examination of the general indices maintained to provide access to such information.

Owner means an individual owner of an automobile or all the co-owners if there is more than one owner.

Section 10-902.  Impoundment Without Prior Notice:

(1) The city acting by its agents or employees may, without prior notice to the owner thereof, impound an automobile if at the time of impoundment:

(A) The physical condition of the automobile, or its location (regardless whether it is on private property or public property, and if it is on public property regardless as to whether it is lawfully parked or stopped thereon or not), or both, constitute a serious and immediate danger to the health or safety of any member of the public or to the safety of private or public property;

(B) The automobile is located on a street, highway, or other public property, and is not lawfully parked or stopped thereon in accordance with the Code of Ordinance, and its location substantially and seriously interferes with:

1. The normal flow of traffic;

2. On-going street cleaning or snow removal operations; or

3. Any other on-going operations performed by municipal employees in the course of their duties.

(C)  The automobile is located upon a street, highway or other public property (regardless of whether the automobile is lawfully parked or stopped in accordance with this Code of Ordinances or not), and because of extra-ordinary circumstances not reasonably contemplated by the owner thereof, such as, for example, fire, windstorm or flood, actual or impending, the automobile or its contents or both are in immediate danger of being damaged, destroyed, or stolen;

(D)  Notice would be otherwise required under sections 10-901 through 10-910 inclusive but, based upon the facts then known to the City and its agents or employees, it reasonably appears that notice if given would be ineffectual because:

(1) The owner is incompetent or incapacitated for any reason, and
(2) He has no guardian or other person capable of acting in his behalf, and it is reasonably likely that the owner's condition will not improve, or a guardian be appointed for him, within the period of time specified for giving notice to him in Section 10-903;

(E)   A notice would otherwise be required under sections 10-901 through 10-910 inclusive but the identity of the owner of his last known address or both cannot with reasonable diligence be ascertained;

(F)  Impoundment of the automobile without prior notice to the owner thereof is otherwise authorized by law, such as, for example, when the automobile is known or reasonably believed to be the fruit or instrumentality of a crime and because of other circumstances subject to seizure as such without a warrant; or

(G) The automobile is parked in a no parking immediate tow-away zone, which zone is properly posted with signs that indicate to a reasonably observant person that an automobile parked in such a zone is subject to being towed away immediately.

(2) If an automobile may be impounded under this section without prior notice to the owner thereof, then it is immaterial that there may also be grounds for impounding the automobile under section 10-903, and this section governs.

(3) Nothing in this section shall be construed to prohibit the City, in its sole discretion, from giving the owner of an automobile prior notice of the impoundment of his automobile based upon any one or more of the grounds set forth in this section, with such notice to be in the manner and form which seems reasonably appropriate at that time.  However, the giving of informal notice under this paragraph of this section shall not obviate the City's requirement to make formal notice under section 10-905.

(4) When notice to an owner of an automobile is dispensed with under this section the word "owner" also means the bailee or lessee of the automobile or the person actually in charge or possession thereof, if any.

Section 10-903.  Impoundment With Prior Notice:  The City by its agents or employees may impound an automobile at any time after (a) it shall have given the notice required by section 10-904 and (b) waited the time period specified in such notice without the owner in the meantime having corrected the condition giving rise to the right to impound the vehicle under this section, if:

(1) The automobile is parked upon a street or highway or other public place in an area not designated for parking, or in which parking is prohibited, such as, for example, a berm or sidewalk;

(2) The automobile is parked upon a street or highway or other public place and (1) its physical condition or other circumstances surrounding it reasonably suggest that it is abandoned, or (2) it fails to display a current license plate or tab, or (3) it is in such a state of disrepair or disassembly that it could not be made to operate without substantial repairs or reassembling;

(3) The automobile is parked upon a street or highway or other public place and its physical condition or location or both in combination with other circumstances present (1) a health or safety hazard to any person, or (2) a safety hazard to public or private property, or (3) an obstruction to the exercise of public functions, or (4) a hazard that the automobile or its contents may be damaged, destroyed or stolen, but the situation is not so immediate and serious that the right to impound without notice is available under Section 10-902; or

(4) The automobile is parked on a street, highway, or other public place in any area set aside for parking, but it has remained at such place without being moved for a period of twenty-four (24) or more hours beyond the time at which the parking of the vehicle first became illegal or unlawful, either by reason of a time limitation on parking established by this Code of Ordinances or because of the expiration of a lease or license to park, such as that granted by a city owned parking lot which charges for the right to park therein.

Section 10-904.  Prior Notice; How Given; Contents:

(1) When prior notice to the owner of an automobile of the impending impoundment of the automobile is required under sections 10-901 through 10-910 inclusive such notice shall be given in the following manner:

(A) A conspicuous written notice shall be affixed to the vehicle in a secure manner, and then

(B) 1.  A copy of the notice shall be mailed to the owner at his last known address;

A copy of the notice shall be personally delivered to the owner; or

The contents of the notice shall be orally declared to the owner by way of phone.

(2)
(A) The following information with respect to the automobile intended to be impounded shall be set forth as part of the notice to the extent that it is reasonably possible to do so:

1. The name of the owner;

2. The make and model year;

3. The license number and state of registration;

4. The vehicle identification number;

5. The location;

6. The reason why impoundment is contemplated;

7. The name of the city official whom the owner may contact to contest the necessity of impoundment; and

8. The name of the city official to contact if impoundment occurs and the owner wishes to reclaim the automobile.

(B) The notice shall also include a statement that the vehicle will be subject to impoundment without any further notice at any time after the following number of hours has elapsed after the completion of service pursuant to paragraph (1) (b) of this section

In the case of service by mail, seventy-two (72) hours; or
In the case of service by telephone or in person, twenty-four (24) hours.

(C) The notice shall also state that impoundment may be avoided if within the period of time specified in paragraph (2) (a) A. of this section.

(D) The notice shall also state that if the automobile is impounded it may be reclaimed pursuant to the provisions of section 10-907 and that in the event it is not reclaimed within ninety (90) days from the date of impoundment it is subject to disposition without further notice under the provisions of section 10-910.

Section 10-905.  Post-impoundment Notice; When Required; How Given; Contents:

(1) A post-impoundment notice of impoundment is required if:

(A) Prior notice of impoundment is not required to be given to the owner by virtue of section 10-902 and no notice was in fact given, or if a notice was given but it did meet the requirements of section 10-904;

(B) Prior notice of impoundment was given to the owner of the automobile which met the requirements of section 10-904 but there is some indication that there are also other persons who may claim an interest in the automobile, such as, for example, a lien holder, bailee, lessee, etc., whose identity is known to the City or may be easily ascertained, provided that, however, the identity of such person shall not be merely presumed; or

(C) Prior notice of impoundment was required under section 10-904 but for some reason was not given, or if given, not given properly.

(2) The notice required by paragraph (1) of this section shall be given within twelve (12) business days following the date of impoundment to the owner of the automobile (unless prior notice was actually given to him in the manner required by section 10-904 or he has waived the same pursuant to section 10-909), and to any other persons described in clause (1) (b) of this section in the following manner:

(A) A copy of the notice shall be mailed to each recipient at his last known address, and

(B) A copy of the notice shall be published once in a newspaper of general circulation within the City of Burlington, unless it reasonably appears that the total of the costs of (1) publication, (2) impoundment, and (3) ten (10) days storage exceeds the fair market value of the automobile, in which case no publication is required.

(3) If service by mail is not possible because of the unavailability of the identities or addresses of the owner of the automobile and the persons described in (1) (b) of this section, even after diligent search has been made for the same, and publication is not required under (2) (b) of this section, no further attempt to make service of notice is required.

(4) The post-impoundment notice shall contain the same information as specified in 10-904 (2) (a) except that with respect to items F, G, and H therein the notice shall in lieu thereof state the reason why impoundment was accomplished and the name of the City official to contact in order to contest that cause for impoundment existed at the time of impoundment; or to contest the propriety of impoundment without prior notice; or to contest the correctness of the impoundment fees being charged as a precondition to release of the impounded automobile; or to contest any combination of or all of these.

Section 10-906.  Impoundment Procedure:

(1) The City may use its own towing equipment and storage facilities, or it may contract with a third party to provide towing equipment or storage facilities or both in order to impound vehicles, and the Mayor or his delegate is authorized to expend such funds as may have been budgeted for that purpose.  In the event that any third party requests that the City agree to indemnify it for claims or damages to which it may be exposed in fulfilling its contract with the City, the Mayor or his delegate may enter into such agreement, provided it does not require the City to indemnify the third party for his own acts of negligence.

(2) In the event the City conducts the towing or permanent storage of the impounded automobile, or both, it shall at the first time the vehicle comes into its possession inventory and secure the contents thereof, provided that locked or closed storage areas within the car and locked or closed containers with the car shall not be opened but instead shall be sealed with gum seals or labels or otherwise in an appropriate manner.  Nothing in this paragraph shall be construed as prohibiting a lawful search of such storage areas or containers if law otherwise authorizes the search.

(3) Records of all impoundments, including but not necessarily limited to, copies of notices served and a log of actions taken shall be kept with such detail as the Mayor shall specify.

Section 10-907.  Reclaiming Impounded Vehicles:  At any time prior to the disposition of the automobile pursuant to section 10-908 the owner or other person described in clause (1) (b) of section 10-905 may reclaim an impounded automobile by tendering to the City the costs of impoundment, storage, publication and mailing of notices with respect to the automobile, plus an additional fixed fee to cover the salaries of the staff and overhead expenses attributable to the impoundment.  The Mayor or his delegate shall establish such fixed fee upon any reasonable basis; determine the costs of impoundment and storage when the City conducts either operation, either with respect to each individual automobile or on a fixed fee basis.  The City shall remit such portion of the funds received by it to any third party contractor entitled thereto under a towing or storage contract with the City.

Section 10-908.  Disposition of Unclaimed Vehicles:  At any time following ninety (90) days after the date of impoundment, if the automobile has not been reclaimed in the meantime, the City may avail itself of the remedies provided in NDCC 39-26-08, 39-26-09, and 39-26-10 whether such car is classified as an "abandoned motor vehicle" under chapter 39-36 or not, provided that, however, any surplus from the sale of an automobile which is not an "abandoned motor vehicle" as defined in that chapter shall be deposited in the general fund of the City.

Section 10-910.  Waiver And Consent:  The sole owner or owners of an automobile or the owner or owners of an automobile and all other persons having an interest therein as defined in clause (1) (b) of section 10-905 may at any time sign a waiver and consent form with respect to a specific automobile described therein, which form shall explicitly provide therein that the signing parties:

(A) Waive any further right to notice provided for in section 10-901 through section 10-910 inclusive and waive any failure to give notice which may have occurred prior thereto, and

(B) Consent to the immediate disposition of the automobile by the City of Burlington without any further accounting or obligation to them with respect to the proceeds of such disposition.

Section 10-911.  Other Applications of This Article:  The procedure set forth in sections 10-901 through 10-910 inclusive and the rights granted to the City and the obligations imposed on the City in Sections 10-901 through 10-910 inclusive may be applied - to the extent that it is practical, reasonable and constitutional to do so - to all items of tangible personal property to which sections 10-901 through 10-910 inclusive would apply if in fact such tangible personal property were an automobile.

CHAPTER 11

MORALS AND CONDUCT

Part I - Substantive Offenses

Section 11-101.  Simple Assault:  No person shall (a) willfully cause bodily injury to another human being; or (b) negligently cause bodily injury to another human being by means of a fire arm, destructive device, or other weapon, the use of which against a human being is likely to cause death or serious bodily injury.

Section 11-102.  Harassment:  No person shall with the intent to frighten or harass another (a) make a telephone call anonymously or in offensively course language, or (b) make repeated telephone calls, whether or not a conversation ensues, with no purpose of legitimate communication, or (c) communicate a falsehood in writing or by telephone and cause mental anguish.  Any offense defined herein committed by use of a telephone may be deemed to have been committed at either the place the telephone call or calls were made, or at the place where the telephone call or calls were received.

Section 11-103.  Sexual Assault:  No person shall willingly have sexual contact with another, or knowingly cause such other person to have sexual contact with him, if (a) he knows or has reasonable cause to believe that the contact is offensive to the other person, or (b) he knows or has reasonable cause to believe that the other person suffers from a mental disease or defect which renders him or her incapable of understanding the nature of his or her conduct, or (c) he or someone with his knowledge has substantially impaired the other person's power to appraise or control his or her conduct, by administering or employing without the others knowledge, intoxicants or other means for the purpose of preventing resistance.

Section 11-104.  Criminal Mischief:  No person shall (a) willfully tamper with tangible property of another so as to endanger person or property, or (b) willfully damage tangible property of another.

Section 11-105.  Petty Theft:  No person shall:

(1) knowingly take or exercise unauthorized control over, or make an unauthorized transfer of an interest in, the property of another with intent to deprive the owner thereof, or

(2) knowingly obtain the property of another by deception with intent to deprive the owner thereof, or intentionally deprive another thereof of his property by deception, or

(3) knowingly receive, retain, or dispose of property of another which has been stolen with intent to deprive the owner thereof, or

(4) intentionally obtain services known by him to be available only for compensation, by deception, false token, or other means to avoid payment for the services, or

(5) having control over the disposition of services of another to which he is not entitled, knowingly divert those services to his own benefit or to the benefit of another not entitled thereto, or

(6) (A) retain or dispose of property of another when he knows it has been lost or mislaid; or

        (B)  retain or dispose of property of another when he knows it has been delivered under a mistake as to the identity of the recipient or as to the nature of amount of the property; and with intent to deprive the owner of it, fail to take readily available and reasonable measures to restore the property to a person entitled to have it.

Provided that, however, this section 11-105 shall only apply if the property is less than $50 in value or amount as the same is determined pursuant to subsection 6 of NDCC 12.1-23-05.

Section 11-106.  Gambling:  No person shall engage in gambling.

Section 11-107.  Business or Labor on Sunday:  No person shall engage in or conduct business or labor for profit in the usual manner and location, or operate a place of business open to the public, or authorized or direct his employees or agents to take such action on Sundays, except as otherwise provided in Section 12.2-30-02 and 12.1-30-03 of the North Dakota Century Code.  This section shall not apply to any person who in good faith observes a day other than Sunday as the Sabbath, if he refrains from engaging in or conducting labor for profit and closes his place of business to the public on that day.

Section 11-108.  Disorderly Conduct:

(1) No person shall with intent to harass, annoy, or alarm another person or in reckless disregard of the fact that another person is harassed, annoyed, or alarmed by his behavior:

(A) Engages in fighting or in violent, tumultuous, or threatening behavior, or

(B) Makes unreasonable noise or,

(C) In a public place, uses abusive or obscene language, or make an obscene gesture, or

(D) Obstructs vehicular or pedestrian traffic, or the use of a public facility, or

(E) Persistently follows a person in or about a public place or places, or

(F) While loitering in a public place for the purpose of soliciting sexual contact, solicits such contact, or

(G) Creates a hazardous, physically offensive, or seriously alarming condition by any act serving no legitimate purpose.

(H) Engages in harassing conduct by means of intrusive or unwanted acts, words, or gestures that are intended to adversely affect the safety, security, or privacy of another person.

(2) This section does not apply to constitutionally protected activity.  If a person claims to have been engaged in a constitutionally protected activity, the court shall determine the validity of the claim as a matter of law and, if found valid, shall exclude evidence of the activity.

Section 11-108.2 Sound Amplication Devices:  
(1) No driver of a vehicle shall operate, or permit the operation of any sound applications system, which can be heard outside the vehicle from fifty (50) or more feet when the vehicle is being operated upon a highway, unless that system is being operated to request assistance or warn of a hazardous situation.  This section shall not apply to authorized emergency vehicles or vehicles operated by gas, electric communications or water utilities.  This section does not apply to the sound systems of vehicles used for advertising in parades, political or other special events that have been approved by the council and have the proper permit(s).

(2) A penalty of $20 will be imposed for the first violation and up to $50 for the second or other subsequent violations.

(3) Passed on first reading October 6, 1997 and on second reading November 3, 1997.

Section 11-108.1 Minors to Observe Curfew: 
(1) It shall be unlawful for any minor under the age of sixteen (16) years of age to be present upon the public streets, thoroughfares, or other public property of the city between the hours of 12:00 midnight and 6:00 a.m. on the following day unless accompanied by a parent or an adult having the right under the law to assert parental authority over such minor.

(2) It shall be unlawful for the parent of a minor under the age of sixteen (16) or an adult having under the law the right and duty to assert parental authority over such minor, to knowingly permit such minor to violate subsection (1) hereof.

Section 11-109.  Sale of Tobacco to Minors and Use by Minors Prohibited.

(1) Tobacco product means cigarettes, cigars, cigarette papers, snuff, or tobacco in any other form in which it may be used for smoking or chewing.

(2) No person shall sell or deliver to a minor, a tobacco product.

(3) No minor shall purchase, possess, or use tobacco products, nor shall a minor enter into or remain upon the age-restricted self-service area of a tobacco retailer's business premises.

(4) Anyone who violates subsection (2) of this ordinance shall be guilty of a Class B Misdemeanor and subject to a fine of at least $500.

(5) The minimum mandatory penalty for a violation of subsection (3) shall be a fine of $25 for each violation.

Section 11-109.1   Unlawful to encourage or contribute to the deprivation or delinquency of a minor – penalty:  Any person who by any act willfully encourages, causes, or contributes to the delinquency of any minor is guilty of a Class B. Misdemeanor.

Section 11-110.  Discharging Firearms or Dangerous Weapons Within City Prohibited.  No person shall willfully discharge a firearm or dangerous weapon within the City limits unless:

(A) The actor is a law enforcement officer discharging the firearm within the course of his duties, or

(B) The firearm or dangerous weapon is discharged within the confines of a lawfully established shooting gallery.

Section 11-110.1.  Carrying concealed firearms or dangerous weapons prohibited – penalty:  No person other than a law enforcement officer may carry any firearm or dangerous weapon concealed unless the person is licensed to do so or exempted pursuant to Chapter 62.1-04 of the North Dakota Century Code.  Any person violating this section will be guilty of a Class B Misdemeanor.

Section 11-111.  Alcohol Related Offenses:  
(1) No person under the age of twenty-one (21) shall purchase, attempt to purchase, consume, or possess alcoholic beverages or enter any licensed premises where alcoholic beverages are being sold or displayed except to the extent permitted by NDCC 5-02-06.

(2) No minor shall knowingly misrepresent or misstate his age, either orally or through presentation of any document, with the intention of thereby purchasing or obtaining possession of an alcoholic beverage.

(3) No person shall negligently or willfully deliver alcoholic beverages to a person under twenty-one (21) years of age.

(4) No person holding a license to dispense alcoholic beverages under the authority of the City of Burlington shall willfully or negligently disperse alcoholic beverages to a person under twenty-one (21) years of age, or willfully or negligently permit a person under twenty-one years of age to remain on the licensed premises over which he has control except to the extent provided in NDCC 5-01-06.

Section 11-112.  Possession of Marijuana:  No person shall grow, trade, furnish, give away, or have in his possession any marijuana except in accordance with State law.  For the purpose of this Ordinance, marijuana is defined as in Subsection 14 of NDCC 19-03.1-01.

Section 11-112.1.  Unlawful possession of drug paraphernalia – penalty:  It shall be unlawful for any person to use, or to possess with intent to use, drug paraphernalia, as defined in North Dakota Century Code 12.1-21.1-01, to plant, propagate, test, analyze, pack, repack, store, contain, conceal, inject, ingest, inhale, or otherwise introduce into the human body a controlled substance in violation of Chapter 19-03.1 of the North Dakota Century Code.  Any person violating this section is guilty of a Class B Misdemeanor.

Section 11-113.  Trespass:  No person shall, knowing that he is not licensed or privileged to do so, enter or remain in any place as to which notice against trespass is given by actual communication to him by the person in charge of the premises or other authorized person, or by posting in a manner of reasonably likely to come to the attention of intruders.

Section 11-114.  Preventing Arrest or Discharge of Other Duties:  No person shall with the intent to prevent a public servant from affecting an arrest of himself or another for any offense, or from discharging any other official duty:

(A) create a substantial risk of bodily injury to the public servant or to anyone except himself, or

(B) employ means justifying or requiring substantial force to overcome resistance to effecting the arrest or to the discharge of the duty, or

(C) flee from arrest or otherwise elude arrest of the public servant attempting to effect the arrest has announced his intention to effect an arrest to the person sought to be arrested under circumstances where his identity as a public servant with the power to make an arrest is apparent, or is likewise announced, provided that such announcement was made under circumstances where the arrest could have been accomplished immediately if the person subject to arrest had not fled.

Section 11-115.  Sale and Use of Fireworks Prohibited:

1. The term fireworks herein shall mean any combustible or explosive composition, or any substance or combination of substances, or article prepared for the purpose of producing a visible or audible effect by combustion, explosion, deflagration, or detonation.  The term includes:  Any blank cartridge, toy pistol, toy cannon, toy cane or toy gun, in which an explosive other than a toy paper cap is used; firecracker, torpedo, skyrocket, Roman candle, daygo bomb or other item of like construction; any item containing any explosive or flammable compound; any tablet or other device containing any explosive substance.  “Fireworks” does not include any toy paper cap containing not more than twenty-five hundredths of a grain of explosive composition per cap.

2. No person shall sell, or offer for sale, fireworks within the city limits.

3. Except as set forth in Subsection (4) herein, no person shall cast, throw, light, or otherwise use any firework within the city limits.  As the sole and only exception to Subsection (3) above, the use of firecrackers or fireworks shall be allowed on the fourth of July, after 8:00 a.m.  If the fire index is at or above the extreme fire hazard category, as determined by the Fire Chief of the City of Burlington, or if any other red flag condition exists on the fourth of July, then this exception shall not apply.  Public displays of fireworks by the fire department or other qualified group will be permitted only after obtaining a special permit from the city council and showing proof of insurance.  a.  Violations of section (3) and (4) of this ordinance shall be considered an infraction with a minimum fine of $25.00 per violation.  b.   Violations of section (1) and (2) and (5) shall be a Class B misdemeanor.

Section 11-116.  Open Burning Prohibited – Exception:  

(1) No person shall kindle, maintain or assist in maintaining any bonfire or other exposed fire within the city limits of Burlington.

(2) No person shall kindle, maintain or burn any leaves, garbage, tires or other refuse in any containers with the exception of commercially purchased fire pits or the equivalent of such pits. Wood and charcoal shall be the only items burned in these fire pits.

(3) Open fires may be conducted with the approval of the fire chief for purposes of fire department training.

(4) Any person violating Section 1, 2 or 3 of this ordinance shall be subject to a minimum fine of $100 per violation.

Section 11-117. Disobeying a movement control order issued by a peace officer.

(1) No person (other than the driver of a motor vehicle) shall willfully fail to obey a movement control order given by a peace officer.

(2) A movement control order is given to a person when that person perceives it or the circumstances are such that the person should perceive it.

(3) A movement control order is an order or signal given by hand, voice, emergency light, or siren which to a person of ordinary intelligence and experience indicates a desire or command by the peace officer issuing the order that the recipient of the order should

a. Cease any ongoing movement;

b. Remain stationary;

c. Approach the peace officer; or

d. Remove himself from a given location (as when a crime or accident scene must be secured)

(4) It is an element of the offense established by this section that the person charged knew or should have known that the person issuing a movement control order to him or her was a peace officer. However, a rebuttable presumption of such knowledge shall arise upon proof that the person who issued the order at the time of its issuance.
a. Was within a vehicle marked prominently as an official law enforcement vehicle; or

b. Was in uniform with a badge prominently affixed thereto, and, as thus attired, was plainly visible to the recipient of the movement control order. 

Section 11-118  TRESPASSING IN SCHOOLS

1. It is a misdemeanor for a person to enter or be found in a public or nonpublic elementary, middle or secondary school building unless the person:

a. Is an enrolled student in that particular school or an employee of the school or school district;

b. Has permission or an invitation from a school official to be in the building;

c. Is attending a school event, class, or meeting to which the person, the public, or a student’s family is invited; or

d. Has reported the person’s presence in the school building in the manner required for visitors to the school.

2. Reasonable notification of the requirements of this section shall be conspicuously posted at the entrance to every public or nonpublic elementary, middle, or secondary school building within the City of Burlington and no complaint for a violation of this section shall issue unless such notice is given.

3. A school principal or school employee designated by the school principal to maintain order on school property, who has reasonable cause to believe that a  person is violating this section may detain the person in a reasonable manner for a reasonable period of time pending the arrival of a peace officer.  A school principal or designated school employee is not civilly or criminally liable for any action authorized under this paragraph if the person’s action is based on reasonable cause.

4. A peace officer may arrest a person without a warrant if the officer has probable cause to believe the person violated this section within the preceding four hours.  The arrest may be made even though the violation did not occur in the peace officer’s presence.

Part II.  Definitions, Rules of Construction and Defenses.

Section 11-201.  Definitions, Defenses, and Rules of Construction:
(1) Those words and terms set forth in Part I hereof which are given a particular meaning by means of definition or rule of construction or rule of law set forth in Title 5 or Title 12.1 of the North Dakota Century Code are hereby given the same meaning for purposes of this Chapter of the City of Burlington Code of Ordinances.

(2) Likewise the rules of law set forth in Chapters 12..1-01 through 12.1-05 of the North Dakota Century Code is by reference thereto incorporated herein, excepting however, 12.1-01-01, 12.1-01-02, 12.1-01-05, 12.1-04-06, 12.1-04-07, 12.1-04-08, and 12.1-04-10.

(3) To the extent that this may not have already been accomplished by paragraph (1) of this section, there is hereby adopted by reference those provisions of Title 5 and Title 12.1 of the NDCC,  which give additional meaning or significance to the terms, words, or concepts set forth in Part I hereof in order to avoid any claim that the offenses set forth in Part I hereof are so uncertain or vague as to be void for vagueness as a matter of constitutional law.

There is also adopted herein by reference all provisions in the North Dakota Century Code setting forth an exception, affirmative defense, or other avoidance to any substantive offenses set forth in this Chapter 11 of the Code of Ordinances.

Section 11-202.  Greater Offenses Excluded:  If there are circumstances surrounding the commission of an act prohibited in Part I of this chapter which would permit the actor to be charged with a greater offense under State law than the charge brought under this chapter of the Code of Ordinances, then this chapter of the Code of Ordinances shall not apply and the Ward County States Attorney will be advised of the claimed offense in order that he may prosecute under State law if he deems it advisable.  For example, if the victim of an assault prohibited in Section 11-101 hereof is a peace officer acting in an official capacity, the offense is a Class C felony under NDCC 12.1-17-01 and this Section 11-202 applies.

Part III.  Rule of Law, Penalty Clause.

Section 11-301.  Rule of Law; Penalty Clause:  

(1) It shall be unlawful and shall constitute an offense against the ordinances of the City of Burlington for any person to commit an act prohibited by this Chapter of the Code of Ordinances.  The penalty for each such offense shall be as set forth in Section 2-111 of this Code of Ordinances.

(2) Sections 6-215 and 6-221 are hereby repealed.

(3) Section 11-103 of the City of Burlington Code of Ordinances in effect before the repeal affected by this Ordinance is, notwithstanding such repeal, re-enacted as Section 7-701 of this Code of Ordinances.

(4) This ordinance shall become effective upon final passage and approval.  The repeal of existing provisions of law affected by this ordinance shall not abate any criminal prosecution with respect to violation of the provisions repealed herein, whether said prosecution has been initiated at the time that this ordinance becomes effective or not, and such repeal is stayed to the extent necessary to support any such prosecution.

CHAPTER 12

PLANNING

CITY PLANNING COMMISSION
Section 12-101.  Planning Commission Created:  There is hereby created a body known as the Planning Commission of the City of Burlington.

Section 12-102.  Members Appointed:  The Planning Commission shall consist of six (6) members, five of whom shall be appointed by the Mayor and confirmed by the City Council by a majority vote thereof.  The sixth member shall be appointed by the Ward County Board of County Commissioners pursuant to NDCC 40-48-03.  In addition, the Mayor, the City Engineer, and the City Attorney shall be ex-officio members of the Planning Commission.

Section 12-103.  Term of Members:  Each member shall serve for a term of five years and until his or her successor is appointed and approved by the City Council.

Section 12-104.  Vacancies:  In the event a vacancy occurs on the Planning Commission, an appointment to fill the unexpired term shall be made in the manner in which the original appointment was made.

Section 12-105.  Powers and Compensation:  The Planning Commission shall have the powers and shall perform the duties as may now or hereinafter be provided by law.  The members thereof shall receive no compensation, except that they may be allowed actual expenses for traveling as provided by law.

Section 12-106.  Authority to Limit Development:
(1) The Planning Commission is hereby granted authority to limit development of housing projects to one per year with a maximum of twenty homes per year based on zoning, school facilities, water, sewer, and garbage.  This does not include individual homes outside the building project.

(2) Passed first reading November 4, 1996 and on second reading December 2, 1996.

CHAPTER 13

NUISANCES

Section 13-101.  Declaration of Nuisances Generally:  In addition to such other items or conditions which may be declared to be a nuisance under other chapters of this Code of Ordinances, the following items or conditions designated hereafter are declared to be nuisances:

(1) Nuisances per se:

(A) Any accumulation of (i) organic materials or (ii) inorganic materials, or (iii) combination of both, which is located on private property, and which, because of the circumstances in which it is stored or accumulated, presents a hazard to the health or safety of any person or which presents a hazard to any other property, private, or public.  Without limiting the generality of the foregoing, there is included within this category the following substances or items:

(1) Garbage, as defined in subsection 8-201 of the Code of Ordinances

(2) Refuse

(3) Rubbish

(4) Dangerous buildings as defined in subsection 7-601 or the Code of Ordinances

(5) Noxious weeds

(6) Materials which are subject to special storage requirements under the applicable Fire Code and which in fact are not stored substantially as required therein

(7) Open pits or excavations not barricaded or fenced in a manner sufficient to protect persons, particularly small children, whether or not such persons are trespassers (but excluding those persons working about the premises who assume the risk), from falling therein and injuring themselves, or which collapse or cave in with a reasonable likelihood of damage to property, whether public or private, or injury to persons, resulting there from

(8) Barbed wire fences, except this clause shall not apply to strands of barbed wire if the lowest strand is located more than six and one-half (6 1/2) feet above the adjoining ground level

(9) Mining, manufacturing, food processing or other industrial procedures which (i) violated applicable state or federal pollution regulations, or (ii) which are generally offensive (under a reasonable man standard) to three (3) or more people working or living within close proximity to the source

(10) All species and varieties of elm trees (trees of genus Ulmus) infected with the fungus known as Dutch Elm Disease (certostomella Ulmi) as determined by a laboratory analysis by the section of applied botany and plant pathology, North Dakota State University, or by laboratories approved by said agency

(11) All species and varieties of elm trees that are dead or substantially dead and all dead elm wood to which the bark is still attached which, because of their condition, serve as a breeding place for the European Elm Bark Beetle (Scolytus multistriatus), and the native Elm Bark Beetle (Hylurgopinus rufipes), or any other carrier of said disease

(12) Privies or septic systems not constructed or operated in accordance with subsection 9-204 of the Code of Ordinances; or

(13) Nuisance as defined by regulation promulgated by the First District Health Unit pursuant to NDCC 23-05-01 and NDCC 23-14-06 or other equivalent statutes.

(2) Visual Nuisances:  An accumulation or pile of unsightly materials that constitute an eyesore, such as, by way of illustration and not of limitation, the following:

(A) Junked, abandoned, disassembled, inoperative or unregistered automobiles (excluding however, automobiles that are currently licensed, registered and operable)

Discarded building materials;

Worn out and cast off furniture or household items; or

Weeds or grasses in excess of eight (8) inches high provided that, however, such accumulation shall not be considered a visual nuisance if the same is screened from public view and from view from adjoining private property at all times of the year by a fence or vegetation or other suitable means.

(B) A condition or object described above may constitute both a nuisance per se and a visual nuisance.  Moreover, the fact that a condition or object may be adequately screened so as to prevent the same from being considered a visual nuisance does not mean that the same condition cannot constitute a nuisance per se under subsection (A) (1) of this section.

(C) Specifically, in the case of auto wreckers, junk yards, scrap processors, dealers in used auto parts, and auto and machinery repair businesses, all operations including the storage of material to be processed, in process, and already processed must either be conducted within a completely enclosed building, or the screening required under (A) (2) of this section must consist of a reasonably opaque fence at least eight (8) feet high, kept in good repair, which completely surrounds the area or areas in which processing operations take place.

(D) The screening requirements of (A) (2) of this section shall not be deemed to apply to premises where the only visual nuisance is the storage of building materials as long as there is ongoing construction taking place upon such property in accordance with a city building permit and the building materials will be used in such construction.  Likewise, (A) (2) shall not apply to a building supply business, which operates entirely on premises, which are zoned to permit such business.

Section 13-102.  Notice to Abate Nuisance:  The city by its agents or employees may notify in writing the owner of any lot, place or area within the city that he must within forty-eight hours after receipt of the notice abate the nuisance described in the notice.  The notice shall specify the legal description of the premises and shall also set forth, if possible, the street address of the premises.  It shall include therein an explanation of the right to a hearing on the necessity for abatement, which is provided for in subsection 13-4.  The notice shall be by certified mail, return receipt requested, addressed to the owner at his last known address, or shall be made by personal service, and the person making service either by mail or in person shall maintain as a permanent record written proof of service.

Section 13-103.  Authority of City to Abate Nuisance When Owner Does Not Do So:  Upon the failure, neglect or refusal of any owner notified in accordance with subsection 13-2 to abate the nuisance described in the notice within (five) 5 days after receipt there of by or personal service thereof upon the owner, the city is authorized to enter upon the premises described in such notice and to take whatever steps as might reasonably be required to abate the nuisance and such actions, if reasonable in nature and undertaken in good faith, shall not constitute a trespass or conversion.  If the notice is returned to the city because of the inability of the U.S. Postal Service to make delivery thereof the City may proceed immediately to abate the nuisance, provided that the notice was properly addressed to the last known address of the owner.

Section 13-104.  Hearing on Necessity of Abatement:  
Any owner who shall receive a notice as specified in subsection 13-2 may, within (five) 5 days after its receipt or personal service, apply in writing to the mayor for a hearing on the necessity for the abatement of the nuisance described in such notice.  Such hearing shall be provided by the mayor or his delegate within ten (10) business days of the filing of the application unless the owner shall agree to a hearing at a later date.  The city shall have the burden of proving by the clear weight of evidence that the conditions of which it complains constitute a nuisance as defined in subsection 13-1.  The mayor shall either find for the owner, in which case no further action may be taken by the City without the issuance of another notice pursuant to subsection 13-2, which shall be issued only in the event of a material change in circumstances, or, the mayor shall find for the city in which case the owner shall have an additional ten (10) days from the date of service upon him by mail or in person of a copy of the mayor's decision in which he may abate the nuisance.  If he fails, neglects or refuses to abate the nuisance within that period of time then the city may proceed to enter upon the property and to abate the nuisance and such actions, if reasonable in nature and undertaken in good faith, shall not constitute a trespass or conversion.  If the owner is aggrieved by the decision made by the mayor he may, without further administrative review, resort to his judicial remedies.

Section 13-105.  Costs to be Assessed Against Property:  In the event the City enters upon private property and takes actions to abate a nuisance thereon pursuant to this chapter, there shall be assessed against the property the costs of abatement including a fee as determined by the mayor upon any reasonable basis to compensate the city for its overhead costs and staff salaries attributable to the nuisance abatement enforcement program of the city, which may be assessed either on a fixed fee basis or on a case by case basis, which charge shall be in addition to the actual costs of abating the nuisance.

Section 13-106.  Hearing on Amount of Special Assessment for Nuisance Abatement:  

(A) No later than September 30th of each year the City Auditor shall prepare a list of assessments made pursuant to this chapter for those premises on which the city or its agents abated a nuisance during the twelve (12) months ending prior to July 31st.  The list shall set forth the owner or owners of such property, the legal description of the property and when possible the street address of the property, and the amount of nuisance abatement costs assessed against the premises.  Within a reasonable time after preparation of the list, the city auditor shall give each landowner at this last known address written notice that the city proposes to levy as a special assessment against his property the costs set forth in the list.  The notice to each landowner shall contain the same information that is pertinent to him as is found in the list of assessments.  Service of the notice shall be made upon each landowner by certified mail with return receipt requested and the city auditor shall maintain in his files permanent written proof of mailing.  Additionally the special assessment list shall be published once in the official newspaper of Ward County.

(B) The proposed assessment shall be considered as conclusively determined and no contestable upon the expiration of ten (10) days following the date of mailing or the date of publication, whichever occurs last.  However, an aggrieved landowner may appeal to the mayor with respect to the correctness of the computation of the nuisance abatement costs pertaining to his land in which case the certification of such costs as to the premises owned by the aggrieved landowner shall be delayed until such time as the mayor shall decide the appeal.  The balance of the special assessment list, consisting of the properties with respect to which there is no appeal, shall be forwarded to the county auditor for certification.

(C) The appeal to the mayor shall be initiated by the filing with him of written notice of the appeal, stating therein the grounds upon which the appeal is based, which notice must be filed before the date upon which the determination of costs would otherwise become conclusively determined and no contestable.  The hearing on the appeal will be held no later than seven (7) business days following the filing of the same unless the landowner shall consent to a hearing on the appeal at a later date.  The determination made by the city auditor as to the amount of the costs levied against the premises in question shall be presumed to be correct and the landowner shall have the burden of proving by clear and convincing evidence (1) that the city auditor's determination is incorrect, and (2) the amount of the correct charge.  The mayor or his delegate shall affirm the proposed charge made by the city auditor or modify the charge in accordance with the evidence produced at the hearing.

(D) The mayor's determination of the correct charge upon appeal (either by affirmance or by way of modification) shall be remanded to the city auditor for certification by the city auditor to the county auditor, which certification shall be made no fewer than two (2) business days following the determination of the mayor.  The landowner, if still aggrieved, may resort to his judicial remedies without further administrative review.

Section 13-107.  Abatement Without Prior Notice:  In the event a nuisance as defined under subsection 13-1 (A) (1) shall constitute an immediate and serious danger to the health of any person, or shall constitute an immediate and serious danger to private or public property, the city may without prior notice to the owner of the premises immediately enter upon the premises and take whatever steps are required to abate the nuisance.  If such actions are reasonable in nature and undertaken in good faith such actions shall not constitute trespass or conversion.  Any attempt by the city to give the owner prior notice shall not constitute a waiver of the right under this section to act without prior notice.

Section 13-108.  Other Remedies; Harboring a Nuisance; Penalty Clause:  The provisions of this article shall not constitute the exclusive remedy of the City of Burlington to abate nuisances.  The city reserves the right to proceed in any court of competent jurisdiction to obtain an injunction requiring abatement of the nuisance and such remedy may be asserted without regard to the notice requirements of this article and the provisions for administrative relief set forth herein.  Moreover the harboring or maintenance of a nuisance shall constitute an offense punishable under subsection 2-211 of the Code of Ordinances and each day that such nuisance is harbored or maintained shall constitute a separate offense.

Section 13-109.  Geographical Application:  The provisions of this article shall apply to all land within the corporate city limits and also to all land lying within one-half mile of the corporate city limits, as is specifically authorized in NDCC 40-06-01(2).

CHAPTER 14

BURLINGTON COMMUNITY ANTENNA TELEVISION ORDINANCE

MIDCONTINENT COMMUNICATIONS, CO.

Section 14-101.  Title:  
This ordinance shall be known and may be cited as the "Burlington Community Antenna Television Ordinance."

Section 14-102.  Definitions:  For the purposes of this ordinance, the following terms, phrases, words, and their derivations shall have the meaning given herein.  When not inconsistent with the context, words used in the present tense include the future, words in the plural number include singular number, and words in the singular number include the plural number.  The word "shall" is always mandatory and not merely directory.

Basic Cable Service means the served tier, which includes the retransmission of local broadcast signals.

City is the City of Burlington, North Dakota.

Council is the City Council of Burlington, North Dakota.

Cable Television System or Cable System is a system utilizing certain electronic and other components, which deliver to subscribing members of the public various communications services.

Cable Television Reception Service means the delivery by the Grantee to television receivers (or any other suitable type of electronic terminal or receiver of the electronic signals and other communications services carried over said system.

FCC shall mean Federal Communications Commission.

Person is any person, firm, partnership; association, corporation or organization of any kind and any other legally recognized entity.

Grantee is Midcontinent Cable Systems Co. of North Dakota or anyone who succeeds Midcontinent Cable Systems Co. of North Dakota in accordance with the provision of this ordinance.

Subscribers are those persons contracting to receive cable television reception services furnished under this ordinance by grantee.

Section 14-103.  Grant Of Non-Exclusive Authority:  

(1) There is hereby granted by the City to the Grantee, and to its successors, assigns or designees, the non-exclusive right to erect, maintain and operate in, under, over, along, across and upon the present and future streets, lanes, avenues, sidewalks, alleys, bridges, highways, easements dedicated for compatible uses and other public places in the City of Burlington, North Dakota, and subsequent additions thereto, towers, poles, lines, cables, wires, manholes and all other fixtures and equipment necessary for the maintenance and operation in the City of a cable television system, for the purpose of transmission and distribution of audio, visual, electronic and electric impulses in order to furnish television and radio programs and various other communications services to the public by what is commonly called a Community Antenna Television System, for a period of fifteen (15) years, commencing from and after the effective date of this Ordinance.

(2) The right to use and occupy said streets, alleys, public ways and places for the purpose herein set forth shall not be exclusive.

Section 14-104.  Compliance With Applicable Laws and Ordinances:  The Grantee shall, during the term hereof, except in those areas which have been preempted by the Cable Communications Policy Act of 1984 or which are regulated by the Federal Communications Commission, be subject to all lawful exercise of the regulating and police powers of the City.

Section 14-105.  Territorial Area Involved:  This ordinance relates to the present territorial limits of the City and to any area annexed thereto during the term of this ordinance.  Grantee shall not be required to service residents of newly annexed areas of the City that are beyond four hundred feet (400') from existing distribution lines except upon payment by such residents of the capital costs incurred by the Grantee in bringing service to such residents.  Grantee may, but shall not be required to, serve areas or individual homes adjoining, but outside the City limits, that may be served from its existing facilities.  Grantee may negotiate directly with such customers the amount to be charged for the bringing of the service to the customer.

Section 14-106.  Liability And Indemnification:  Grantee shall, at all time, keep in effect the following types of insurance coverage:

(1) Workmen's Compensation upon its employees engaged in any manner in the installation or servicing of its plant and equipment within the City of Burlington, North Dakota.

(2) Property Damage Liability Insurance to the extent of Two Hundred Fifty Thousand Dollars ($250,000.00) as to each occurrence and Two Hundred Fifty Thousand Dollars ($250,000.00) aggregate, and personal injury liability insurance to the extent of Five Hundred Thousand Dollars ($500,000.00) as to each occurrence and Five Hundred Thousand Dollars ($500,000.00) aggregate.  Excess bodily injury and property damage of One Million Dollars ($1,000,000.00) each occurrence and One Million Dollars ($1,000,000.00) aggregate.  Automobile bodily injury and property damage liability combined One Million Dollars ($1,000,000.00) each occurrence.

Grantee shall indemnify, protect, and save harmless the City from and against losses and physical damage to property and bodily injury or death to persons, including payments made under any Workman's Compensation law which may arise out of the erection, maintenance, presence, use or removal of said attachments or poles within the City, or by any act of Grantee, its agents or employees.  Grantee shall carry insurance in the above described amounts to protect the parties hereto from and against all claims, demands, actions, judgment, costs, expenses and liabilities which may arise or result, directly or indirectly, from or by reason of such loss, injury or damage.  Grantee shall also carry such insurance as it deems necessary to protect it from all claims under the Workmen's Compensation laws in effect that may be applicable to grantee.  All insurance required shall be and remain in full force and effect for the entire life of the rights granted hereunder.  Insurance certificates evidencing such insurance coverage shall be deposited with and kept on file by the City. These damages or penalties shall include, but shall not be limited to, damages arising out of copyright, infringements, and all other damages arising out of the installation, operation, or maintenance of the Cable Television System authorized herein, whether or not any act or omission complained of is authorized, allowed or prohibited by this Ordinance.

Section 14-107.  General System Specifications:  The facilities used by the grantee shall have a minimum capacity of 12 channels.  The facilities shall also be capable of distributing color television signals, and when the signals the grantee distributes are received in color, they shall be distributed in color where technically feasible.

Section 14-108.  Technical Standards:  Grantee shall be governed by technical standards established by the FCC.

Section 14-109.  Operation And Maintenance of System:  

1. The Grantee shall render efficient service, make repairs promptly, and interrupt service only for good cause and for the shortest possible time.  Such interruptions, insofar as possible, shall be preceded by notice and shall occur during periods of minimum use of the system.

2. All service requests and complaints should be responded to within 24 hours of receipt.

Section 14-110.  Service To Schools and City:  The Grantee shall, subject to the line extension provisions of Section 14-5, provide basic cable service at no cost to public and parochial elementary and secondary schools within the City, at one terminal junction for educational purposes upon request of the school system.  Grantee shall, subject to the line extension provisions of Section 14-5, also provide to the City without charge, at one City owned building other than a hospital, nursing home, apartment or building at the airport, to be selected by the Council of Burlington, one junction terminal to said building and shall also furnish to the building, without charge, basic service to all sets connected within such building to the terminal junction.  The Grantee shall allocate one channel to the City as a public, educational or governmental access channel.  Until such time as the City files a written request with Grantee for full-time use of the channel, Grantee shall have the right to use that portion of the channel capacity that is not being used by the City.  Grantee shall have a reasonable period of time after notification to vacate its use of the channel.  Grantee shall assist the City in obtaining the necessary licenses and frequency clearance to enable the City to use said channel.

Section 14-111.  Emergency Use of Facilities:  
In the case of any emergency or disaster, the Grantee shall, upon request of the City Council, make available its facilities to the City for emergency use during the emergency or disaster.  If the City wishes to operate a Civil Emergency Alert System on a plan that is mutually acceptable to the City and Grantee and provides Grantee with the necessary equipment for such system, the Grantee will permit the system to be used on the cable system.

Section 14-112.  Safety Requirements:  The Grantee shall, at all times, employ ordinary care and shall use and maintain commonly accepted methods and devices for preventing failures and accidents which are likely to cause damages, injuries or nuisances to the public.

Section 14-113.  Limitations on Rights Granted:  

(1) All transmission and distribution structures, lines and equipment erected by the Grantee within the City shall be so located as to cause minimum interference with the proper use of streets, alleys and other public ways and places, and to cause minimum interference with the rights and reasonable convenience of property owners who adjoin any of the said streets, alleys or other public ways and places, and said poles or towers shall be removed by Grantee whenever the City Public Works Superintendent or Engineer reasonably finds that the same restrict or obstruct the operation or location of any future street or public places in the City of Burlington, North Dakota.

(2) Construction and maintenance of the transmission distribution system shall be in accordance with the provisions of the National Electrical Safety Code, prepared by the National Bureau of Standards, the National Electrical Code of the National Board of Fire Underwriters, and such applicable Ordinances and regulations of the City of Burlington, North Dakota, affecting electrical installation, which may be presently in effect, or changed by future Ordinances.

(3) In case of disturbance of any street, sidewalk, alley, public way, or paved area, the Grantee shall, at its own cost and expense and in manner approved by the City Public Works Superintendent or Engineer, replace and restore such street, sidewalk, alley, public way, or paved areas in as good a condition as before the work involving such disturbance was done.  Grantee shall not be required to pay a fee for street openings.

(4) If at any time during the period of this Ordinance the City shall lawfully elect to alter or change the grade of any street, sidewalk, alley, or other public way, the Grantee, upon reasonable notice by the City, shall remove, relay and relocate its poles, wires, cables, underground conduits, manholes and other fixtures at its own expense.

(5) The Grantee shall, on the request of any person holding a building moving permit issued by the City or any person who wishes to remove trees or structures from their property, temporarily raise or lower its wires to permit the moving of buildings or tree removal.  The expense of such temporary removal or raising or lowering of wires shall be paid by the person requesting the same,, and the Grantee shall have the authority to require such payment in advance.  The Grantee shall be given not less than forty-eight (48) hours advance notice to arrange for such temporary wire changes.

(6) The Grantee shall have the authority to trim trees upon the overhanging streets, alleys, sidewalks and public ways and places of the City so as to prevent the branches of such trees from coming in contact with the wires and cables of the Grantee, except that at the option of the City, such trimming may be done by it or under its supervision and direction at the expense of the Grantee.

(7) Grantee shall, at its expense, protect, support, temporarily disconnect, relocate on the same street, alley or public place, or remove from the street, alley or public place, any property of Grantee when required by the City by reason of traffic conditions, public safety, street vacation, freeway and street construction, change or establishments of street grade, installation of sewers, drains, water pipes, power lines, signal lines, and tracks or any other types of structures or improvements by governmental agencies when acting in a governmental or proprietary capacity, or other structure of public improvement; provided, however, that Grantee shall in all cases have the privileges and be subject to the obligations to abandon any property of Grantee in place as hereinafter provided.

(8) In all sections of the City where the City designates an area where all presently above ground services are to be placed underground, the Grantee shall place its wires underground on the same time schedule and on the same conditions that are applicable to the providing of other above ground services in the designated areas.

(9) In the event that the use of any part of the system is discontinued for any reasons for a continuous period of twelve (12) months, or in the event such systems or property has been installed in any street or public place without complying with the requirements of this ordinance, or the rights granted hereunder have been terminated, canceled or have expired, Grantee shall, subject to the rights of the City to acquire or transfer the system as specified in Section 14-18, promptly remove from the streets, or public places all such property and poles of such system other than any which the City may permit to be abandoned in place.  In the event of such removal, Grantee shall promptly restore the street or other area from which such property has been removed to a condition satisfactory to the City.

(10) Any property of Grantee to be abandoned in place shall be abandoned in such a manner as the City may prescribe.  Upon permanent abandonment of the property of Grantee in place, it shall submit to the City an instrument to be approved by the City, transferring to the City the ownership of such property.

Section 14-114.  Ownership and Removal of Facilities:  All cable and passive equipment for cable television reception service installed by Grantee at a subscriber's location shall remain the property of Grantee and Grantee shall have the right to remove said cable and equipment.  Upon termination of service to any subscriber, the Grantee shall promptly remove all its above ground facilities and equipment from the premises of such subscriber upon his request.

Section 14-115.  Transfer of Ordinance:  The Grantee shall not assign this Ordinance to another person without prior approval of the City Council, which approval shall not be unreasonably withheld.

Section 14-116.  Payment to The City:  During the term of the rights granted hereunder, and so long as the Grantee operates said system, the Grantee shall pay as compensation to the City in 1987 and 1988 a sum equal to two percent (2%) of the annual total gross receipts of the cable system and thereafter the rate shall be three percent (3%).  "Gross  Receipts" shall consist of those revenues derived from the monthly service charges paid by subscribers residing within the corporate limits of the City for basic cable service and premium pay services such as Showtime.  Gross receipts shall not include revenues received as installation charges, and fees for reconnection, inspections, repairs or modifications of any installation, or State and Federal taxes relating thereto.  The payments that Grantee make to the City shall be in lieu of any occupation tax, license tax, or similar levy by the City and shall be paid on a monthly basis based on the preceding years gross subscriber revenues.  Upon completion of Grantee's audit, Grantee shall pay to the City within 15 days, the balance due, if any, for the operating year covered by the audit.  This amount payable by the Grantee to the City shall be the sole amount payable for all of its rights under this Ordinance including, but not limited to, the use of the streets and other facilities of the City in the operation of the Cable System and for the municipal supervision thereof and shall be in lieu of any other occupational tax.  Notwithstanding the annual gross receipts fee or tax payable hereunder, if the Grantee is legally obligated to collect or pay any sales tax or other taxes, the Grantee shall have the right to charge the subscribers an additional amount equal to such tax.

Section 14-117.  Duration and Renewal of Ordinance:  The rights granted to Grantee herein shall, except as provided in this Section, terminate fifteen (15) years from the effective date of this Ordinance which Ordinance shall be subject to renewal pursuant to the provisions of the Cable Communications Policy Act of 1984 applicable to new ordinances that are in the nature of a franchise.  Pending final completion of renewal proceedings, the Ordinance shall remain in effect even if the original fifteen (15) year term has expired.  If this Ordinance is not renewed or if the City revokes it for cause, the transfer of Grantee's system shall be governed by Section 627 of the Cable Communications Policy Act of 1984.

Section 14-118.  Erection, Removal and Common Use of Poles:
1. No poles or other wire-holding structures shall be erected by the Grantee without prior approval of the designated representative of the City Council with regard to locations, height, type or any other pertinent aspect, which approval shall not be unreasonably withheld.  However, no locations of any pole or wire-holding structure of the Grantee shall be a vested interest and such poles or structures shall be removed or modified by the Grantee at its own expense whenever the City Council or its designated representative determines that the public convenience would be enhanced thereby.

2. Where poles or other wire-holding structures already existing in use in serving the City are available for use by Grantee, but it does not make arrangements for such use, the City Council may require the Grantee to use such poles and structures if it determines that the public convenience would be enhanced thereby and the terms of the use available to the Grantee are just and reasonable.

3. Where the City or a public utility serving the City desires to make use of poles or other wire-holding structures of the Grantee but agreement therefore with the Grantee cannot be reached, the City Council may require the Grantee to permit such use for such consideration as is just and reasonable and upon such terms as the Council determines the use would enhance the public convenience and would not unduly interfere with the Grantee's operations.

Section 14-119.  Rates:  

(1) Grantee shall at all times maintain on file with the City Auditor a schedule setting forth all rates and charges to be made to subscribers for basic CATV service, including installation charges.

(2) During the term hereof, the City may regulate rates only if authorized to do so by Federal Communications Commission regulations and then such regulation shall only be in accordance with the provisions of such regulations.

In the event that the City has authority to regulate rates, the following procedures shall be used:

(A) Before making any changes in the rates and charges to subscribers for basic CATV service, Grantee shall file in writing with the City Auditor a new proposed rate change at least thirty(30) days in advance of the proposed effective date for such rate change.  If the City takes no action to set the proposed rate change for hearing, said proposed rate changes shall become effective upon the expiration of the 30-day notice period.

(B) If the Council wishes to hold a hearing on the proposed rate increase, the hearing shall be held within forty-five (45) days of the filing of the proposed rate increase by Grantee.  Following the hearing, the Council shall take final action on the proposed increase within thirty (30) days.

(C) Any rate subject to regulation under the above provisions may be increased without the approval of the City, at the discretion of Grantee by an amount not to exceed five percent (5%) per calendar year.  In addition, Grantee shall have the right to pass along to subscribers state and local sales taxes, programming cost increases and copyright fee increases.

(D) The monthly rate set forth in subsection 1 above shall be payable in advance.

(E) The Grantee shall not discriminate in rates between customers of the same category except to the extent permitted by the Cable Communications Policy Act of 1984 and Federal Communications Commission regulations.

Section 14-120.  Miscellaneous:
(1) Grantee's legal, financial, technical and other qualifications, and the adequacy and feasibility of its construction arrangements, if any, have been approved by the Council after consideration in a full public proceeding affording due process to all interested persons.

(2) Complaints regarding the quality of service, equipment malfunctions and similar matters shall first be directed to Grantee's office.  Should Grantee fail to satisfy a Complaint, it may then be directed to the Auditor for investigation.  The complaining party and Grantee shall be afforded a reasonable opportunity to present written statements of their position.  The Auditor shall attempt to resolve the Complaints and, if this cannot be achieved, he or she shall submit a recommendation to the City Council, which shall either (1) dismiss the complaint, or (2) specify corrective steps to be taken by Grantee.  Appeal from Council's action may be taken by Grantee.  Appeal from the Council's action may be made to the appropriate judicial or administrative forum.

Section 14-121.  Modification of Obligations:  In addition to any other remedies provided by law or regulation, Grantee's obligations under this Ordinance may be modified, at its request, in accordance with Section 625 of Cable Communications Policy Act of 1984, as it now exists, or as hereafter amended.

Section 14-122.  Severability:  
If any Section, subsection, sentence, clause, phrase or portion of this Ordinance is, for any reason, held invalid or unconstitutional by any court of competent jurisdiction, or is superseded or preempted by Federal Communications Commission regulation, such portion shall be deemed a separate, distinct and independent provision and such holding shall not affect the validity of the remaining portions thereof.

Section 14-123.  Publication:  The Grantee shall assume the cost of any required publication of this Ordinance.

Section 14-124.  Effective Date and Ordinance Repealed:  This Ordinance will not become effective until a statement is filed with the City Auditor signed by MidContinent and the present franchise holder to the effect that MidContinent has completed the purchase of the cable system.  Upon the filing of the statement, all ordinances or parts of ordinances in conflict herewith are hereby repealed, including the Ordinance granting a cable television franchise to Burlington Cable TV, Inc.

Section 14-125.  Extension of Franchise to December 8, 201:  The rights granted to Grantee herein shall, except as provided in this Section, terminate twenty-five (25) years from the effective date of this Ordinance, which Ordinance shall be subject to renewal pursuant to the provisions of the Cable Communications Policy Act of 1984 applicable to new ordinances that are in the nature of a franchise.  Pending final completion of renewal proceedings, the Ordinance shall remain in effect even in the original twenty-five (25) year term has expired.  If this Ordinance is not renewed or if the City revokes it for cause, the transfer of Grantee's system shall be governed by Section 627 of the Cable Communications Policy Act of 1984.

ELECTRIC FRANCHISE ORDINANCE

Ordinance No. 15-109
CITY OF BURLINGTON, WARD COUNTY, NORTH DAKOTA

An ordinance granting to Northern States Power Company, A Minnesota Corporation, d/b/a Xcel energy its successors and assigns, permission to construct, operate, repair and maintain in the City of BURLINGTON, 225 Wallace, Burlington, NORTH DAKOTA, an electric distribution system and transmission lines, including necessary poles, lines, fixtures and appurtenances, for the furnishing of electric energy to the City, its inhabitants, and others, and to use the public ways and public grounds of the city for such purposes.

The City Council of the City of BURLINGTON, WARD County, NORTH DAKOTA ordains:

Section 1.  Definitions.

For purposes of this Ordinance, the following capitalized terms listed in alphabetical order shall have the following meanings:

City.  The City of Burlington, County of Ward, State of North Dakota.


City Utility System.  Facilities used for providing non-energy related public utility service owned or operated by City or agency thereof, including sewer and water service, but excluding facilities for providing heating, lighting or other forms of energy.


Commission.  The North Dakota Public Service Commission, or any successor agency or agencies, including an agency of the federal government which preempts all or part of the authority to regulate electric retail rates now vested in the North Dakota Public Service Commission.


Company.  Northern States Power Company, a Minnesota corporation, d/b/a Xcel Energy its successors and assigns.


Electric Facilities.  Electric transmission and distribution towers, poles, lines, guys, anchors, conduits, fixtures, and necessary appurtenances owned or operated by Company for the purpose of providing electric energy for public use.


Notice.  A written notice served by one party on the other party referencing one or more provisions of this Ordinance.  Notice to Company shall be mailed to the General Counsel, Suite 3000, 800 Nicollet Mall, Minneapolis, MN 55402.  Notice to the City shall be mailed to the City Administrator, ____________________________________.  Either party may change its respective address for the purpose of this Ordinance by written notice to the other party.


Public Ground.  Land owned by the City for park, open space or similar purpose, which is held for use in common by the public.


Public Way.  Any street, alley, walkway or other public right-of-way within the City.

Section 2.  adoption of Franchise.

2.1
Grant of Franchise.  City hereby grants Company, for a period of 20 years from the date passed and approved by the City, the right to transmit and furnish electric energy for light, heat, power and other purposes for public and private use within and through the limits of the City as its boundaries now exist or as they may be extended in the future.  For these purposes, Company may construct, operate, repair and maintain Electric Facilities in, on, over, under and across the Public Ways and Public Grounds of City, subject to the provisions of this Ordinance.  Company may do all reasonable things necessary or customary to accomplish these purposes, subject, however, to such reasonable regulations as may be imposed by the City pursuant to ordinance and to the further provisions of this franchise agreement.


2.2
Effective Date;  Written Acceptance.  This franchise agreement shall be in force and effect from and after passage of this Ordinance, its acceptance by Company, and its publication as required by law.  The City by Council resolution may revoke this franchise agreement if Company does not file a written acceptance with the City within 90 days after publication.


2.3
Service and Rates.  The service to be provided and the rates to be charged by Company for electric service in City are subject to the jurisdiction of the Commission.  The area within the City in which Company may provide electric service is subject to the provisions of North Dakota Century Code, Chapter 49-30.


2.4
Publication Expense.  The expense of publication of this Ordinance will be paid by City and reimbursed to City by Company.


2.5
Dispute Resolution.  If either party asserts that the other party is in default in the performance of any obligation hereunder, the complaining party shall notify the other party of the default and the desired remedy.  The notification shall be written.  Representatives of the parties must promptly meet and attempt in good faith to negotiate a resolution of the dispute.  If the dispute is not resolved within 30 days of the written notice, the parties may jointly select a mediator to facilitate further discussion.  The parties will equally share the fees and expenses of this mediator.  If a mediator is not used or if the parties are unable to resolve the dispute within 30 days after first meeting with the selected mediator, either party may commence an action in District Court to interpret and enforce this franchise or for such other relief as may be permitted by law or equity for breach of contract, or either party may take any other action permitted by law.

Section 3.  Location, Other Regulations.


3.1
Location of Facilities.  Electric Facilities shall be located, constructed and maintained so as not to interfere with the safety and convenience of ordinary travel along and over Public Ways and so as not to disrupt normal operation of any City Utility System previously installed therein.  Electric Facilities shall be located on Public Grounds as determined by the City.  Company's construction, reconstruction, operation, repair, maintenance and location of Electric Facilities shall be subject to permits if required by separate ordinance and to other reasonable regulations of the City to the extent not inconsistent with the terms of this franchise agreement.  Company may abandon underground Electric Facilities in place, provided at the City’s request, Company  will remove abandoned metal or concrete encased conduit interfering with a City improvement project, but only to the extent such conduit is uncovered by excavation as part of the City improvement project.


3.2
Field Locations.  Company shall provide field locations for its underground Electric Facilities within City consistent with the requirements of North Dakota Century Code, Chapter 49-23.


3.3
Street Openings.  Company shall not open or disturb any Public Way or Public Ground for any purpose without first having obtained a permit from the City, if required by a separate ordinance, for which the City may impose a reasonable fee.  Permit conditions imposed on Company shall not be more burdensome than those imposed on other utilities for similar facilities or work.  Company may, however, open and disturb any Public Way or Public Ground without permission from the City where an emergency exists requiring the immediate repair of Electric Facilities.  In such event Company shall notify the City by telephone to the office designated by the City as soon as practicable.  Not later than the second working day thereafter, Company shall obtain any required permits and pay any required fees.


3.4
Restoration.  After undertaking any work requiring the opening of any Public Way or Public Ground, Company shall restore the same, including paving and its foundation, to as good a condition as formerly existed, and shall maintain any paved surface in good condition for two years thereafter.  The work shall be completed as promptly as weather permits, and if Company shall not promptly perform and complete the work, remove all dirt, rubbish, equipment and material, and put the Public Way or Public Ground in the said condition, the City shall have, after demand to Company to cure and the passage of a reasonable period of time following the demand, but not to exceed five days, the right to make the restoration at the expense of Company.  Company shall pay to the City the cost of such work done for or performed by the City.  This remedy shall be in addition to any other remedy available to the City for noncompliance with this Section 3.4, but the City hereby waives any requirement for Company to post a construction performance bond, certificate of insurance, letter of credit or any other form of security or assurance that may be required, under a separate existing or future ordinance of the City, of a person or entity obtaining the City’s permission to install, replace or maintain facilities in a Public Way.


3.5
Avoid Damage to Electric Facilities.  Nothing in this Ordinance relieves any person from liability arising out of the failure to exercise reasonable care to avoid damaging Electric Facilities while performing any activity.


3.6
Notice of Improvements.  The City must give Company reasonable notice of plans for improvements to Public Ways or Public Ground where the City has reason to believe that Electric Facilities may affect or be affected by the improvement.  The notice must contain: (i) the nature and character of the improvements, (ii) the Public Ways and Public Grounds upon which the improvements are to be made, (iii) the extent of the improvements, (iv) the time when the City will start the work, and (v) if more than one Public Way or Public Ground is involved, the order in which the work is to proceed.  The notice must be given to Company a sufficient length of time in advance of the actual commencement of the work to permit Company to make any necessary additions, alterations or repairs to its Electric Facilities.


3.7
Shared Use of Poles.  Company shall make space available on its poles or towers for City fire, water utility, police or other City facilities whenever such use will not interfere with the use of such poles or towers by Company, by another electric utility, by a telephone utility, or by any cable television company or other form of communication company.  In addition, the City shall pay for any added cost incurred by Company because of such use by City.

Section 4.  Relocations.


4.1
Relocation of Electric Facilities in Public Ways.  If the City determines to vacate a Public Way for a City improvement project, or at City’s cost to grade, regrade, or change the line of any Public Way, or construct or reconstruct any City Utility System in any Public Way, it may order Company to relocate its Electric Facilities located therein if relocation is reasonably necessary to accomplish the City’s proposed public improvement.  Except as provided in Section 4.3, Company shall relocate its Electric Facilities at its own expense.  The City shall give Company reasonable notice of plans to vacate for a City improvement project, or to grade, regrade, or change the line of any Public Way or to construct or reconstruct any City Utility System.  If a relocation is ordered within five years of a prior relocation of the same Electric Facilities, which was made at Company expense, the City shall reimburse Company for non-betterment costs on a time and material basis, provided that if a subsequent relocation is required because of the extension of a City Utility System to a previously unserved area, Company may be required to make the subsequent relocation at its expense.  Nothing in this Ordinance requires Company to relocate, remove, replace or reconstruct at its own expense its Electric Facilities where such relocation, removal, replacement or reconstruction is solely for the convenience of the City and is not reasonably necessary for the construction or reconstruction of a Public Way or City Utility System or other City improvement.


4.2
Relocation of Electric Facilities in Public Ground.  City may require Company at Company’s expense to relocate or remove its Electric Facilities from Public Ground upon a finding by City that the Electric Facilities have become or will become a substantial impairment to the existing or proposed public use of the Public Ground.


4.3
Projects with Federal Funding.  Relocation, removal, or rearrangement of any Company Electric Facilities made necessary because of the extension into or through City of a federally‑aided highway project shall be governed by the provisions of North Dakota Century Code, Chapter 24-01-41, as supplemented or amended.  It is understood that the right herein granted to Company is a valuable right.  City shall not order Company to remove or relocate its Electric Facilities when a Public Way is vacated, improved or realigned because of a renewal or a redevelopment plan which is financially subsidized in whole or in part by the Federal Government or any agency thereof, unless the reasonable non-betterment costs of such relocation and the loss and expense resulting therefrom are first paid to Company, but the City need not pay those portions of such for which reimbursement to it is not available.


4.4
No Waiver.   The provisions of this franchise apply only to facilities constructed in reliance on a franchise from the City and shall not be construed to waive or modify any rights obtained by Company for installations within a Company right-of-way acquired by easement or prescriptive right before the applicable Public Way or Public Ground was established, or Company's rights under state or county permit.

Section 5.  Tree Trimming.


Company may trim all trees and shrubs in the Public Ways and Public Grounds of City to the extent Company finds necessary to avoid interference with the proper construction, operation, repair and maintenance of any Electric Facilities installed hereunder, provided that Company shall save the City harmless from any liability arising therefrom, and subject to permit or other reasonable regulation by the City.

Section 6.  Indemnification.


6.1
Indemnity of City.  Company shall indemnify, keep and hold the City free and harmless from any and all liability on account of injury to persons or damage to property occasioned by the construction, maintenance, repair, inspection, the issuance of permits, or the operation of the Electric Facilities located in the Public Ways and Public Grounds.  The City shall not be indemnified for losses or claims occasioned through its own negligence except for losses or claims arising out of or alleging the City's negligence as to the issuance of permits for, or inspection of, Company's plans or work.  The City shall not be indemnified if the injury or damage results from the performance in a proper manner of acts reasonably deemed hazardous by Company, and such performance is nevertheless ordered or directed by City after notice of Company's determination.


6.2
Defense of City.  In the event a suit is brought against the City under circumstances where this agreement to indemnify applies, Company at its sole cost and expense shall defend the City in such suit if written notice thereof is promptly given to Company within a period wherein Company is not prejudiced by lack of such notice.  If Company is required to indemnify and defend, it will thereafter have control of such litigation, but Company may not settle such litigation without the consent of the City, which consent shall not be unreasonably withheld.  This section is not, as to third parties, a waiver of any defense or immunity otherwise available to the City;  and Company, in defending any action on behalf of the City shall be entitled to assert in any action every defense or immunity that the City could assert in its own behalf.

Section 7.  Vacation of Public Ways.


The City shall give Company at least two weeks prior written notice of a proposed vacation of a Public Way.  Except where required for a City improvement project, the vacation of any Public Way, after the installation of Electric Facilities, shall not operate to deprive Company of its rights to operate and maintain such Electric Facilities, until the reasonable cost of relocating the same and the loss and expense resulting from such relocation are first paid to Company.  In no case, however, shall City be liable to Company for failure to specifically preserve a right‑of‑way under North Dakota Century Code, Chapter 40-39.

Section 8.  Change In Form of Government.


Any change in the form of government of the City shall not affect the validity of this Ordinance.  Any governmental unit succeeding the City shall, without the consent of Company, succeed to all of the rights and obligations of the City provided in this Ordinance.

Section 9.  provisions of ordinance.


9.1
Severability.  Every section, provision, or part of this Ordinance is declared separate from every other section, provision, or part; and if any section, provision, or part shall be held invalid, it shall not affect any other section, provision, or part.  Where a provision of any other City ordinance conflicts with the provisions of this Ordinance, the provisions of this Ordinance shall prevail.

9.2
Limitation on Applicability.  This Ordinance constitutes a franchise agreement between the City and Company as the only parties and no provision of this franchise shall in any way inure to the benefit of any third person (including the public at large) so as to constitute any such person as a third party beneficiary of the agreement or of any one or more of the terms hereof, or otherwise give rise to any cause of action in any person not a party hereto.

Section 10.  Amendment PROCEDURE.


Either party to this franchise agreement may at any time propose that the agreement be amended to address a subject of concern and the other party will consider whether it agrees that the amendment is mutually appropriate.  If an amendment is agreed upon, this Ordinance may be amended at any time by the City passing a subsequent ordinance declaring the provisions of the amendment, which amendatory ordinance shall become effective upon the filing of Company’s written consent thereto with the City Clerk within 90 days after the date of final passage by the City of the amendatory ordinance.
Section 11.  PREVIOUS FRANCHISES SUPERSEDED.


This franchise supersedes any previous electric franchise granted to Company or its predecessor.
CHAPTER 16

NORTHERN STATES POWER - TELEPHONE
An ordinance granting to Northern States Power Company, a Minnesota Corporation, its successors and assigns, permission to construct, operate, repair and maintain in the city of Burlington, North Dakota, a telephone and communications system for the purpose of providing telephone and communications service to the city and its inhabitants, and others, and to use the public ways and public grounds of said city for such purposes.

Section 16-101.  Definitions:
In this ordinance City means the City of Burlington, County of Ward, State of North Dakota.

City Utility System refers to the facilities used for providing any public utility service owned or operated by City or agency thereof, including sewer and water service.

Company means Northern States Power Company, a Minnesota corporation, its successors and assigns.

Notice means a writing served by any party or parties on any other party or parties.  Notice to Company shall be mailed to any officer thereof at 414 Nicollet Mall, Minneapolis, Minnesota.  Notice to City shall be mailed to the City Auditor.

Public grounds mean city parks and squares as well as land held by the City for the purpose of open space.

Public ways means streets, avenues, alleys, parkways, walkways and other public rights of way within the City.

Section 16-102.  Grant of Nonexclusive Franchise:  City hereby grants Company, for a period of 20 years from the date hereof, the nonexclusive right to transmit and furnish a telephone and communications system, for the purposes of furnishing local and long distance telephone service and communications service by sound, pictures, and signals for public and private use within and through the limits of City as its boundaries now exist or as they may be extended in the future.  For these purposes, Company may construct, operate, repair and maintain a telephone and communications system including conduits, cables, poles, pole lines, and other necessary appurtenances in, on, over, under and across the public ways and public grounds of City.  Company may do all reasonable things necessary or convenient or customary to accomplish these purposes, subject, however, to the future provisions of this franchise.

Section 16-103.  Restrictions:
1. Company facilities included in such telephone and communications systems and appurtenances thereto, shall be located and constructed so as not to interfere with the safety and convenience of ordinary travel along and over said public ways.  Company's construction, operation, repair, maintenance and location of such facilities shall be subject to such reasonable regulations as may be imposed by City pursuant to charter, ordinance or statute.

2. Company shall not construct any new installations within or upon any public grounds without receiving the prior written consent of an authorized representative of City for each new installation.

3. Company shall provide field locations for all its underground facilities when requested by City within a reasonable period of time.  The period of time will be considered reasonable if it compares favorably with the average time required by the cities in the County to locate municipal underground facilities for Company.  (County refers to the County in which City is located.)

Section 16-104.  Tree Trimming:  Company is also granted the permission and authority to trim all trees and shrubs in the public ways and public grounds of City interfering with the proper construction, operation, repair and maintenance of any poles, pole lines, and appurtenances installed in pursuance of the authority hereby granted, provided that Company shall save City harmless from any liability in the premises.

Section 16-105.  Service Rates:  The service to be provided and the rates to be charged by Company for telephone service in City are subject to the jurisdiction of the Public Service Commission of this State or its successor agency.

Section 16-106.  Relocating:  

(1) Whenever City shall grade, regrade or change the line of any public way, or construct or reconstruct any City utility system therein and shall, in the proper exercise of its police power, and with due regard to seasonable working conditions, when necessary order Company to relocate permanently it lines, services and other property located in said public way, Company shall relocate its facilities at its own expense.  City shall give Company reasonable notice of plans to grade, regrade or change the line of any public way or to construct or reconstruct any City utility system therein.  However, after Company has so relocated, if a subsequent relocation or relocations shall be ordered within ten (10) years from and after first relocation, City shall reimburse Company for such non-betterment relocation expense which Company may incur on a time and material basis; provided, if subsequent relocations are required because of the extension of City utilities to previously unserved areas, Company may be required to relocate at its own expense at any time.

(2) Nothing contained in this franchise shall require Company to relocate, remove, replace or reconnect at its own expense it facilities where such relocation, removal, replacement or reconnection is for convenience and not of necessity in the construction or reconstruction of a City utility system or extension thereof.

(3) Any relocation, removal, or rearrangement of any Company facilities made necessary because of the extension into or through City of a federally aided highway project shall be governed by the provisions of Section 20-01-41, of NDCC as supplemental or amended; and further, it is expressly understood that the right herein granted to Company is a valuable property right and City shall not order Company to remove or relocate its facilities without compensation when a public way is vacated, improved or re-aligned because of a renewal or a redevelopment plan which is financially subsidized in whole or in part by the Federal Government or any agency thereof, unless the reasonable non-betterment costs of such relocation and the loss and expense resulting there from are first paid to Company.

(4) Nothing contained herein shall relieve any person, persons, or corporations from liability arising out of the failure to exercise reasonable care to avoid injuring Company's facilities while performing any work connected with grading, regrading, or changing the line of any public way, or with the construction or reconstruction of any City utility system.

Section 16-107.  Indemnification:  Company shall indemnify, keep and hold City free and harmless from any and all liability on account of injury to persons or damage to property occasioned by the construction, maintenance, repair or operation of Company's telephone facilities located in, on, over, under, or across the public ways and public grounds of City, unless such injury or damage grows out of the negligence of City, its employees, or agents, or results from the performance in a proper manner of acts reasonably deemed hazardous by Company, but such performance is nevertheless ordered or directed by City after notice of Company's determination.  In the event a suit shall be brought against City under circumstances where the above agreement to indemnify applies, Company at its sole cost and expense shall defend City in such suit if written notice thereof is promptly give to Company within a period wherein Company is not prejudiced by lack of such notice.  If such notice is not reasonably given as hereinbefore provided, Company shall have no duty to indemnify nor defend.  If Company is required to indemnify and defend, it will thereafter have complete control of such litigation, but Company may not settle such litigation without the consent of City, which consent shall not be unreasonably withheld.  This section is not, as to third parties, a waiver of any defense or immunity otherwise available to Company; and Company, in defending any action on behalf of City shall be entitled to assert in any action every defense or immunity that City could assert in its own behalf.

Section 16-108.  Vacation of Public Ways:  Except where required solely for a City improvement project, the vacation of any public way or public ground, after the installation of telephone facilities, shall not operate to deprive Company of its rights to operate and maintain such electrical facilities, until the reasonable cost of relocating the same and the loss and expense resulting from such relocation are first paid to Company.

Section 16-109.  Written Acceptance:  
Company shall, if it accepts this ordinance and the rights and obligations hereby granted, file a written acceptance of the rights hereby granted with the City Auditor within ninety (90) days after the final passage and any required publication of this ordinance.

Section 16-110.  Provisions of Ordinance:  Every section, provision, or part of this ordinance is declared separate from every other section, provision or part; and if any section, provision or part shall be held invalid, it shall not affect any other section, provision or part.  Where a provision of any other City ordinance shall prevail.

Section 16-111.  Publication Expense:  The expense of any publication of this Franchise Ordinance required by law shall be paid by Company.

Section 16-112.  Effective Date:  This ordinance is effective as provided by statute or charter, and upon acceptance by Company as provided in Section 16-109.

CHAPTER 17

MONTANA-DAKOTA UTILITIES CO.
An Ordinance granting to Montana-Dakota Utilities Co., a corporation, its successors and assigns, the franchise and right to construct, maintain and operate within and upon, in and under the streets, alleys and public grounds of the City of Burlington a gas distribution system for transmitting and distributing natural or manufactured gas, or a mixture of both, for all public and private uses.

Section 17-101.  Definitions:  For convenience, herein, said municipal corporation is designated and referred to as Municipality and Montana-Dakota Utilities Co. is designated and referred to as Grantee.  And reference to either includes their respective successors and assigns.

Section 17-102.  Grant of Franchise:  There is hereby granted to Montana-Dakota Utilities Co., a corporation, Grantee, its successors and assigns subject to the limitations herein stated, the right and franchise to occupy and use the streets, alleys and public grounds of the municipality as now, or hereafter constituted, for the purpose of constructing, maintaining and operating, within, upon, in and under the same, a gas distribution system for transmitting and distributing natural or manufactured gas, or a mixture of both, for all public and private uses.

Section 17-103.  Distribution:  
Grantee shall maintain an efficient distribution system for furnishing natural or manufactured gas, or a mixture of both, for public and private use at such reasonable rates, and under such regulations as may be approved by the Public Service Commission of the State wherein said municipality is located.

Section 17-104.  Nonexclusive Franchise:  This franchise shall not be exclusive and shall not be construed to prevent the Municipality from granting to any other party the right to use the streets, alleys and public grounds of the Municipality for like purposes.

Section 17-105.  Reservation:  
The Municipality reserves any right it may have, under its police power, or otherwise, to control or regulate the use of said streets, alleys and public grounds by Grantee.

Section 17-106.  Indemnification:  Grantee shall indemnify and save and hold the Municipality harmless from any loss or damage due to the construction, installation and maintenance of its distribution system, and its use of the streets, alleys and public grounds of the Municipality.

Section 17-107.  Obligations of Grantee:  Grantee shall have the right to assign this franchise to any party, or corporation, but all obligations of Grantee hereunder shall be binding upon its successors and assigns.

Section 17-108.  Written Acceptance:  
Within thirty (30) days after Grantee is notified of passage and final approval of this Ordinance, Grantee shall file with the clerk or auditor of the Municipality its written acceptance of this franchise.

Section 17-109.  Effective Date:  This franchise shall continue and remain in full force and effect for a period of twenty (20) years and will expire or be renewed in 2017.  Passed first reading March 3, 1997 and second reading April 7, 1997.

CHAPTER 18

CITY OF BURLINGTON ZONING ORDINANCE

An ordinance providing city zoning, and empowering the city council to establish certain zoning districts; to establish a City Planning Commission; to secure the orderly development of the city as provided by the North Dakota Century Code; to regulate and restrict therein the location, erection, construction, reconstruction, alteration, and use of buildings, structures and land, for industry, business, trade, residence and other uses, (excepting no provisions of the ordinance shall in any way effect the use of land or buildings used for farming or any normal incident thereto), to regulate and restrict the height number of stories, and size of yards, courts and other open spaces surrounding buildings, to regulate and restrict the density of population; to provide for the change and boundaries of districts; to provide references to zoning maps and provide regulations for the subdivision of land; and to provide minimum specifications for construction of buildings and sanitary facilities.

ARTICLE I.

Section 18-101.  Purpose:  For the purpose of promoting the public health, safety, morals, comfort, and general welfare, conserving the value of property throughout the city and lessening and avoiding congestion in the public streets and highways it is hereby provided as follows.

ARTICLE II.

Section 18-201.  Title:  
This ordinance shall be known and may be cited and referred to as the Zoning Ordinance.

ARTICLE III.

Section 18-301.  Definitions:  For the purpose of this ordinance certain terms and words are hereby defined.  Words used in the present tense shall include the future; the singular number shall include the plural and plural shall include the singular; the word building shall include the word structure and premises and the word shall is mandatory and not directory.

Accessory Building:  a subordinate building, the use of which is customarily incidental to that of principal building on the same lot.

Alley:  a public way that affords only a secondary access to abutting property.

Agriculture District:  any lands or areas so designated by the City Council under authority of this ordinance.

Apartment:  a room or suite of rooms in a multiple dwelling intended or designed for use as a residence by a single family.

Auto Wrecking:  see "junk yard".

Basement:  that portion of a building between floor and ceiling which is wholly or partly below grade, and having not more than one-half (1/2) of its height below grade.  A basement is counted as a story if subdivided and used for business or dwelling purpose other than by a janitor employed on the premises.

Billboard:  see "sign, outdoors advertising".

Block:  the property abutting one side of a street and lying between the two nearest intersecting streets, or between the nearest such street and railroad right-of-way, undivided acreage, river, or live stream, or between any of the foregoing and any other barrier to the continuity of development.

Boardinghouse:  a building other than a hotel where for compensation and by arrangement meals, lodging, or both are provided for three (3) or more persons.  This includes lodging and rooming houses.

Building:  any structure designed or intended for the support, enclosure, shelter, or protection of persons, animals, or property.

Building, Height of:  The vertical distance from the lawn grade, street curb level, or street grade, whichever is higher, to the highest point of the coping of a flat roof or to the deck line of a mansard roof or the mean height level between eaves and ridge of gable, hip, and gambrel roofs.

Building Inspector:  The building inspector of the City of Burlington, North Dakota or his authorized representative.

Building line:  A line established, in general, parallel to the front street line beyond which no part of a building shall project, except as otherwise provided by this ordinance.

Cellar:  That portion of a building between floor and ceiling which is wholly or partly below grade, and having more than one-half (1/2) of its height below grade.  A cellar is counted as a story if subdivided and used for business or dwelling purpose other than by a janitor employed on the premises.

Clinic:  An establishment where patients, who are not lodged overnight, are admitted for examination and treatment by a group of physicians practicing medicine together.

Club:  A building or portion thereof or premises owned or operated by a corporation, association, person or persons for a social, educational, or recreational purpose, but not primarily for profit or to render a service which is customarily carried on as a business.

Commercial District:  Any neighborhood commercial, highway commercial, or central business district.

District:  A section or sections of the incorporated area of Burlington, North Dakota or other area over which the City of Burlington has zoning jurisdiction, of which the zoning regulations governing the use of buildings and premises, the height of buildings, the size of yards, and the intensity of use are uniform.

Dwelling:  Any building, or portion thereof, which is designed or used for residential purposes.

Dwelling, Single-Family:  A building designed for or occupied exclusively by one family.

Dwelling, Two-Family:  A building designed for or occupied exclusively by two (2) families.

Easement:  A grant by the property owner of the use of a strip of land by the public, or by one or more persons or corporations for a specific purpose or purposes.

Family:  A group of one or more persons related by blood or marriage or a group of not more than five (5) persons any of whom are unrelated to any other occupying a premise and living as a single housekeeping unit as distinguished from a group occupying a boarding house, lodging house or hotel, as herein defined.

Farm:  An area zoned by the city containing at least forty (40) acres, which is used for the growing of the usual farm products such as vegetables, fruit trees, and grain, and their storage on the area, as well as for raising thereon the usual farm poultry and farm animals such as horses, cattle, sheep and swine.  The term farming includes the operating of such an area for one or more of the above uses, including dairy farms with the necessary accessory uses for treating or storing the produce; provided, however, that the operation of any such accessory uses shall be secondary to that of the normal farming activities, and provided further that farming does not include the commercial feeding of garbage or offal to swine or other animals.

Filling Station:  Any building, structure, or land used for the dispensing, sale or offering for sale at retail of any automobile fuels, oils or accessories, including lubrication of automobiles and replacement or installation of minor parts and accessories but not including major repair work such as motor replacement, body and fender repair or spray painting.

Frontage:  All the property on one side of a street or highway between two intersecting streets or highways (crossing or terminating) measured along the line of the street or highway abutting on one side between an intersecting street or highway and the dead end of the street or highway.

Garage, Private:  An accessory building housing motor-driven vehicles, the property of and for the use of the occupants of the lot on which the private garage is located.

Garage, Public:  A building or portion thereof, other than a private or storage garage designed or used for equipping, servicing, repairing, hiring, selling, or storing motor-driven vehicles.

Garage, Storage or Parking:  A building or portion thereof designed or used exclusively for term storage by prearrangement of motor-driven vehicles, as distinguished from daily storage furnished transients, and within which motor fuels and oils may be sold, but no motor-driven vehicles are equipped, repaired, hired or sold.

Grade:  The average level of the finished surface of the ground adjacent to the exterior walls of the building, as approved by the Building Inspector.

Height of Building:  See building, height of:

Highway, Primary:  A street or highway used primarily for fast or heavy traffic, including expressways, freeways and boulevards.

Home Occupation:  Any occupation or profession carried on by a member of the immediate family, residing on the premises; in connection with which there is used no sign other than a name plate not more than one square foot in area or no display that will indicate from the exterior that the building is being utilized in whole or in part for any purpose other than a dwelling; in which no person is employed other than a domestic servant; and in which no mechanical equipment is used except such as is permissible for purely domestic or household purposes.  Home occupation shall include the use of premises by a physician, surgeon, dentist, lawyer, clergyman or other professional person for consultation or emergency treatment, but not for the general practice of his profession.

Hotel:  A building in which lodging, or boarding and lodging, are provided and offered to the public for compensation and in which ingress and egress to and from all rooms is made through an inside lobby or office supervised by a person in charge at all hours.  As such, it is open to the public in contradistinction to a boardinghouse, a lodging house, or an apartment, which are herein separately defined.

Improvements:  Street grading and surfacing with or without curbs and gutters, sidewalks, water mains, crosswalks, sanitary and storm sewers, culverts, bridges, streets, and trees.

Industrial District:  Any industrial district.

Institution:  A building occupied by a non-profit establishment for public use.

Junk Yard:  The use of more than 200 square feet of the area of any lot whether inside or outside a building, or the use of any portion of that half of any lot that adjoins any street, for the storage, keeping, or abandonment of junk, including scrap metals, rags, paper or other scrap materials, used lumber, salvaged house wrecking and structural steel materials and equipment, or for the dismantling, demolition or abandonment of automobiles or other vehicles or machinery or parts thereof.

Laundromat:  An establishment providing home type washing, drying, or ironing machines for hire to be used by customers on the premises.

Loading Space:  A space within the main building or on the same lot therewith, providing for the standing, loading or unloading of trucks, and having a minimum dimension of 12 by 35 feet and a vertical clearance of at least 14 feet.

Lot:  A parcel of land occupied or intended for occupancy by one main building together with its accessory buildings, including the open space required by this ordinance having its principal frontage upon a street or upon an officially approved place.

Lot, Corner:  A lot abutting upon two or more streets at their intersection.

Lot, Depth:  The mean horizontal distance between the front and rear lot lines.

Lot Line-rear:  The lot line generally opposite or parallel to the front street line.

Lot, Double Frontage:  A lot having a frontage on two non-intersecting streets as distinguished from a corner lot.

Lot of Record:  A lot which is part of a subdivision, the map of which has been recorded in the office of the Register of Deeds of Ward County, or a parcel of land, the deed to which was recorded in the office of the Register of Deeds prior to the adoption of this ordinance.

Lot-Zoning:  A tract of land occupied or to be occupied by a principal building and its accessory buildings, together with such open spaces and yards as are required under the provisions of this ordinance, having not less than the minimum area required by this ordinance for a zoning lot in the district in which such land is situated, and having its principal frontage on a street or a permanent, exclusive, unobstructed easement of access right-of-way to a street, not less than 20 feet wide.  A "zoning lot" need not necessarily coincide with a "record lot" as herein defined.

Manufactured Home:  A factory built structure, which is to be used as a place for human habitation, which is not constructed or equipped with a permanent hitch or other device allowing it to be moved other than to a permanent site, which does not have permanently attached to its body or frame any wheels or axles and which bears a label certifying that it was built in compliance with the Manufactured Home Construction and Safety Standards Act of 1974 (24 CFR 3280), which became effective June 15, 1976, promulgated by the United States Department of Housing and Urban Development. (added effective 5/1/06)
Master Plan:  The comprehensive plan, or any portion thereof, made and adopted by the Planning Commission in accordance with the laws of the State of North Dakota and regulations of the County of Ward indicating the general or specific locations recommended for streets, parks, public buildings, zoning districts and all other public improvements.

Mobile Home:  A transportable, factory built home, designed to be used as a year-round residential dwelling and built prior to enactment of the Federal Manufactured Home Construction and Safety Standards act of 1974 (24 CFR 3280), which became effective June 15, 1976.  A mobile or portable structure constructed to be towed on its own chassis, connected to utilities and used for year-round living.  It can consist of one or more units separately tow able but designed to be joined into one integral unit. (effective 5/1/06)
Motor Court or Motel:  A building or group of buildings used for the temporary residence of motorists or travelers.

Non-conforming Use:  Any building or land lawfully occupied by use at the time of passage of this ordinance or amendments thereto, which does not conform after the passage of this ordinance or amendments thereto with the use regulations of the district in which it is situated.

Parking Area or Lot:  An open, unoccupied space used or required for use for parking of motor vehicles exclusively and in which no gasoline or automobile accessories are sold or no other business is conducted.

Parking Space:  A surfaced area enclosed in the main building or in an accessory building, or unenclosed, having an area of not less than one hundred and eighty (180) square feet, exclusive of driveways, permanently reserved for the temporary storage of one automobile and connected with a street or alley by a surfaced driveway which affords satisfactory ingress and egress for automobiles.

Place:  An open unoccupied space or a public or private thoroughfare other than a street or alley permanently reserved as the principal means of access to abutting property.

Planning Commission:  The Planning Commission of the City of Burlington.

Residential District:  Any residential district designated as such under the authority of this ordinance.

Salvage Yard:  A place where used parts of automobiles or other equipment are collected and processed for resale.

Sign:  Any device for visual communication which is used for the purpose of bringing the subject thereof to the attention of the public, but not including any flag, badge, or insignia of any governmental agency, or of any civic, charitable, religious, patriotic, fraternal or similar organization.

Sign-Outdoor Advertising:  Sign, including billboard, which directs attention to a business, commodity, service, entertainment or other activity conducted, sold, or offered elsewhere that on the premises upon which the sign is located.

Stable-Private:  A detached accessory building for the housing of horses, ponies, or mules owned by the occupants of the premises and not kept for remuneration, exhibition, or hire.

Stable-Riding:  A structure in which horses, mules, or ponies used exclusively for pleasure riding or driving are housed, boarded, or kept for hire, including riding tracks or academies.

Street Line:  A dividing line between a lot, tract, or parcel of land and a contiguous street.

Street-Minor:  A street intended primarily to provide pedestrian and vehicular access to the abutting properties.

Street-Secondary:  A street or highway that is intended to carry traffic from minor streets to the primary highways.  Secondary streets are usually the principal entrance streets to residential developments and the streets for circulation within the development.

Story:  That portion of a building included between the surface of any floor and the surface of the floor next above it, or if there be no floor above it, then the space between the floor and the ceiling next above it.  A basement or cellar is counted as a story if subdivided and used for business or dwelling purpose other than by a janitor employed on the premises.

Story, Half:  A space under a sloping roof which has the line of intersection of roof decking and wall face not more than three feet above the top floor level, and in which space not more than two-thirds of the floor is finished off for use.  A half-story containing independent apartment for living quarters shall be counted as a full story.

Structure:  Anything constructed or erected, the use of which requires permanent location on the ground, or attached to something having permanent location on the ground.

Structural Alterations:  Any change in the supporting members of a building, such as bearing walls or partitions, columns, beams or girders, or any substantial change in the roof or in the exterior walls.

Subdivision:  The division of a tract or parcel of land into lots or parcels of land for the purpose, whether immediate or future, of sale or of building development, including any plat or plan which includes the creation of any part of one or more streets, public easements, or other right-of-way whether public or private, for access to or from such lots or parcels of land, and/or including the creation of new or enlarged parks, playgrounds, plazas or open spaces.  "Re-subdivision" includes the division of land in a subdivision made and recorded prior to or after the date these ordinances are adopted.  However, the division of land for agricultural purposes into parcels of 40 or more acres, not involving any new street or easement of access, shall be accepted from these ordinances.

Temporary Structure:  A structure such as a tent or a building of sectional construction whose design and construction is such that it will be used only for a short period of time or that it can be readily moved to another location.

Tourist Camp:  An area containing one or more tents, auto trailers or other portable or mobile shelters for use as temporary living facilities of one or more families, and intended primarily for automobile transients.

Tourist Home:  A building other than a hotel where lodging is provided and offered to the public for compensation for not more than twenty individuals and open to transient guests, with which there is used only one sign not more than two square feet in area, and the lighting of which is regulated by the Building Inspector.

Townhouse:  A single-family dwelling located on an independent lot attached to other single-family dwellings by a common wall or party wall.  No other dwelling is located either over or under the townhouse and the owner of the structure owns the entire undivided interest in the lot upon which it is located.  Notwithstanding anything to the contrary in this resolution a minimum of three (3) townhouses is required for Townhouse Zoning.

Trailer:  Any vehicle or structure, including but not limited to an automobile trailer and trailer coach, mounted on wheels for use on highways and streets; propelled or drawn by its own or other motor power; and designed and constructed to provide for living or sleeping quarters for one or more persons or for the conduct of a business, profession, trade, or occupation, or use as a selling or advertising device.  (deleted effective 5/1/06).
Trailer Camp:  A tract of land, together with open spaces required by this or any other regulation, used, designed, maintained, or held out to accommodate three or more trailers, including all buildings, structures, tents, vehicles, accessories, appurtenances used or intended as equipment for such trailer camp, whether or not a charge is made for the use of the camp or its facilities.  A trailer camp does not include automobiles or trailer sales lots on which unoccupied trailers are parked for inspection and sale.

Use:  The term referring to:

a.    Any purpose, for which buildings, other structures or land may be arranged, designed, intended, maintained or occupied.

b.  Any occupation, business activity or operation carried on (or intended to be carried on) in a building or other structure or on land, or

c.  A name of a building, other structure or tract of land that indicates the purpose, for which it is arranged, designed, intended, maintained or occupied.

Use Group:  Two or more uses similar in physical characteristics, traffic generation, location, utility, or governmental service requirements, or generally compatible with other uses in the use group.  Members of the several use groups herein established and specifically listed in this ordinance.

Yard:  An open space on the same lot with a building, unoccupied and unobstructed by any portion of structure from the ground upward, except as otherwise provided herein.  In measuring a yard for a purpose of determining the width of a side yard or the depth of a rear yard, the minimum horizontal distance between the lot line and the main building shall be used.

Yard, Front:  A yard extending across the front of a lot between the side lot lines and being the minimum horizontal distance between the street line and the main building or any projection thereof, other than the projection of the usual steps or entrance-way.

Yard, Rear:  A yard extending across the rear lot between the side lot lines and being the minimum horizontal distance between the rear lot and the rear of the main building or any projections other than steps.  On corner lots, the rear yard shall be considered as paralleled to the street upon which the lot has its least dimensions.  On both corner lots and interior lots, the rear yard shall in all cases be at the opposite end of the lot from the front yard.  On non-rectangular lots the Building Inspector shall determine the adequacy of size and location of rear yards.

Yard, Side:  A yard extending from the front yard line to the rear yard line, and being the minimum horizontal distance between the side lot and the side of the main building or any projections thereof.

ARTICLE IV.

Section 18-401.  Districts:  In order to classify, regulate and restrict the location of business, trades, industries and residences, and other land uses and the location of buildings designed for specific uses; to regulate and limit the height and size of buildings hereafter erected, reconstructed or altered; to regulate and limit the intensity of the use of lot areas, and to regulate and determine the areas of yards, courts, and other open spaces within and surrounding such buildings, certain incorporate areas of the City of Burlington, and adjoining areas over which the City exercises zoning control, may be divided into any of the following classes of districts.  The use, height, and area regulations are uniform in each class of district and said districts shall be known as:

"A-1” Agricultural District

"R-1” Single-Family Residence District

"R-2” Single-Family Residence District

"R-3” General Residence District

"R-4” Residential Trailer District

"T” Townhouse District

"C-1” Neighborhood Commercial District

"C-2” Highway Commercial District

"C-3” Central Business District

"M-1” Light Industrial District

"M-2” Heavy Industrial District

Section 18-402.  Un-subdivided Property:  In the case of un-subdivided property, the district boundary lines shall be determined by the use of the scale appearing on the Zoning District Maps or by dimensions.

Section 18-403.  Vacation of Public Ways:  Whenever any street, alley, or other public way is vacated by official action as provided by law, the zoning district adjoining each side of such street, alley, or public way shall be automatically extended to the center of such vacation, and all area included in the vacation shall then and henceforth be subject to all appropriate regulations of the extended districts.

Section 18-404.  Water Area Districts:  All areas within said zoning area which are under water and not shown as included within any district, shall be subjected to all of the restrictions and regulations of the adjacent property.  Whenever said water area adjoins two or more districts, the boundaries of each district shall be construed to extend to the center of the water area.

Section 18-405. - Nonconforming uses of land (or land with minor structures only) Where at the effective date of this chapter lawful use of land exists which would not be permitted by the regulations imposed by this chapter, and where such use involves no individual structure with a replacement cost exceeding one thousand dollars ($1,000.00), the use may be continued so long as it remains otherwise lawful, provided: 

(1) No such nonconforming use shall be enlarged or increased, nor extended to occupy a greater area of land than was occupied at the effective date of adoption or amendment of this chapter. 

(2) No such nonconforming use shall be moved in whole or in part to any portion of the lot or parcel other than that occupied by such at the effective date of adoption or amendment of this chapter. 

(3) If any such nonconforming use of land ceases for any reasons for a period of more than thirty (30) days, any subsequent use of such land shall conform to the regulations specified by this chapter for the district in which such land is located. 

(4) No additional structure not conforming to the requirement of this chapter shall be erected in connection with such nonconforming use of land. 

The construction and use of structures accessory (accessory structures) to nonconforming residential uses of land shall not be considered an enlargement or extension of the nonconforming residential use.

ARTICLE V.

Section 18-501.  Exceptions.
Except as hereinafter specifically provided:

(1) No land shall be used except for a purpose permitted in the district in which it is located.

(2) No building shall be erected, converted, enlarged, reconstructed, moved or structurally altered, nor shall any building be used, except for a use permitted in the district in which such building is located.

(3) No building shall be erected, converted, enlarged, reconstructed, or structurally altered to exceed the height limit herein established for the district in which such building is located.

(4) No building shall be erected, converted, enlarged, reconstructed, or structurally altered except in conformity with the area regulations of the district in which such building is located.

(5) No building shall be erected, structurally altered to the extent specifically provided hereinafter except in conformity with the off-street parking and loading regulations of the district in which such building is located.

(6) The minimum yards, parking spaces, and open spaces, including lot area per family, required by this ordinance for each and every building existing at the time of passage of this ordinance or for any building hereafter erected, shall not be encroached upon or considered as part of the yard or parking space or open space required for any other building, nor shall any lot area be reduced below the requirements of this ordinance for the district in which such lot is located.

(7) Every building hereafter erected or structurally altered shall be located on a lot as herein defined and in no case shall there be more than one main building on one lot except as specifically provided hereinafter, except where the lot has double frontage.  Where the lot has double frontage, buildings may be erected to front on each street provided the side yards and front yards are at least minimum size, and each structure has a rear yard of at least minimum size, and the building area does not exceed the requirements for interior lots.
ARTICLE VI.

Section 18-601.  "A-1" Agricultural District:  
The regulation set forth in this article or set forth elsewhere in this ordinance, when referred to in this article, are the district regulations in an "A-1" Agricultural District.

Section 18-602.  Use Regulations:  A building or premises shall be used only for the following purposes:

(1) Farming, including the usual farm building and structures.

(2) Truck and flower gardening, nurseries, orchards, and greenhouses.

(3) Private elementary, high schools, or private schools with a curriculum the same as ordinarily given in public elementary or high schools.

(4) Public or private forest and wildlife reservation or similar conservation projects.

(5) Public parks, parkways and playgrounds.

(6) Quarries for the excavation of stone, gravel, sand, clay, or similar minerals.

(7) Roadside stands offering for sale only farm products that are produced on the premises.

(8) Grain elevators and the usual accessory structure including buildings for seasonal temporary storage of grain whenever such elevator and temporary storage are located upon or adjacent to a railroad right-of-way.

(9) Pumping or booster stations along a pipeline or substation along an electrical transmission line.

(10) Sanitary landfill operations as approved by the City Building Inspector and State Health Department.

(11) Public Utility Facilities such as well houses, water storage reservoirs, sewage lagoons and similar uses.

Section 18-603.  Height Regulations:  No non-agricultural building shall exceed two and one half (2 1/2) stories or thirty-five (35) feet in height except as in Article 18.

Section 18-604.  Area Regulation:  Yards:  No non-agricultural building shall be erected within fifty (50) feet of any property or street line; provided, however, that temporary roadside stands may be located within the front yards.  Off-street parking requirements for all non-agriculture buildings shall comply with Article 19.

ARTICLE VII.

Section 18-701.  "R-1" Single- Family Residence District:  The regulations set forth in this article or set forth elsewhere in this ordinance when referred to in this article are the regulations in the "R-1" Single-family Residence District.

Section 18-702.  Use Regulations:  A building or premise shall be used only for the following purposes:

1. Single-family dwelling.

2. Parks, playgrounds, museums, library, and community buildings owned and operated by public agencies.

3. Public schools, elementary or high or a private school having a curriculum the same as ordinarily given in a public school.

4. Country Club or golf course, except miniature course or practice driving tee operated for commercial purposes.

5. Churches, or other places of worship or Sunday School.

6. Home occupations.

7. Accessory building or use, including a private garage customarily incident to the above uses but not involving the conduct of a business and including a private stable.

8. A church or public bulletin board or temporary sign appertaining to the lease, hire, or sale of a building or premise, which sign or bulletin board shall not exceed 10 square feet in area.

9. Manufactured Homes:   Criteria to be considered for placement in an “R” district: (effective 5/1/06)
1. Main Floor size 900 square feet minimum

2. Roof slope 2.5:12 minimum

3. Two non-parallel walls of 24 feet minimum

4. Non-metallic/non-reflective roofing material

5. Built after June 15, 1976

6. Majority of ceilings 7.5 feet minimum

7. Outside appearance not readily distinguishable from a site-built home

8. Permanent perimeter foundation

9. Must meet current plumbing and electrical code.

10. Must be reviewed by city council.

Section 18-703.  Height and Area Regulations:  The height and area regulations set forth in Article 17 and 18 shall be observed.

Section 18-704.  Parking Regulations:  Off-street parking spaces shall be provided in accordance with the requirements for specific uses set forth in Article 19.

ARTICLE VIII.

Section 18-801.  "R-2" Single-Family Residence District:  The regulations set forth in this article or set forth elsewhere in this ordinance, when referred to in this article are the regulations in the "R-2" Single-Family Residence District.

Section 18-802.  Use Regulations:  The use regulations are the same as those in the "R-1" Single-Family Residence District.

Section 18-803.  Height and Area Regulations:  The height and area regulations set forth in Articles 17 and 18 shall be observed.

Section 18-804.  Parking Regulations:  Off-street parking spaces shall be provided in accordance with the requirements for specific uses set forth in Article 19.

Section 18-805.  Building Area:  No building with its accessories shall occupy in excess of 26% of the lot area.  Where there is an alley to the rear of the lot, one-half of said alley area should be added to the lot area for the purpose of determining the above percentage.

ARTICLE IX.

Section 18-901.  "R-3" General Residence District:  The regulations set forth in this article or set forth elsewhere in this ordinance, when referred to in this article, are the regulations in the "R-3" General Residence District.

Section 18-902.  Use Regulations:  A building or premise shall be used only for the following purposes:

1. Any use permitted in the "R-1" Single-Family Residence District.

2. Two-family dwelling.

3. Multiple dwelling.

4. Rooming, lodging, or boarding house.

5. Institution of a religious, educational, elemosynary, or philanthropic nature, but not a penal or mental institution.

6. Hospital or sanitarium, except a criminal, mental or animal hospital.

7. Nursing, convalescent, or rest home.

8. Fraternity or Sorority house.

9. Accessory building or use customarily incidental to any of the above uses, including a storage garage on a lot occupied by a multiple dwelling, hospital, or institution.

Section 18-903.  Height and Area Regulations:  The height and area requirements set forth in Article 17 and 18 shall be observed.

Section 18-904.  Parking Regulations:  Off-street parking space shall be provided in accordance with the requirements for specific uses set forth in Article 19.

Section 18-905.  Building Area:  No building with its accessories shall occupy in excess of 50% of a lot.  Where there is an alley to the rear of the lot, one-half of said alley area shall be added to the lot area for the purpose of determining the above percentage.

ARTICLE X.

Section 18-1001.  "R-4" Residential Trailer District:  
The regulations set forth in this article or set forth elsewhere in this ordinance, when referred to in this article, are the regulations in the "R-4" Residential Trailer District.

Section 18-1102.  Use Regulations:  A building or premise shall be used for the following purposes:

Any use permitted in the "R-3" General Residence District.  Erection of a trailer house on a permanent foundation.  R-4 District shall be the only district in the City of Burlington, where permanent installations of trailer houses shall be permitted.  Any trailer house permit pursuant to this article shall meet all Federal Code Requirements, not in conflict with the concept of a trailer house type of structure.  No more than one trailer house shall be erected on one lot.  No trailer house with less than 300 square feet of space shall be permitted under this section.  Trailer houses shall be of single-family design.  Trailer houses designed as multi-family or bunk houses shall not be permitted.
ARTICLE XI.

Section 18-1101.  "T" Townhouse District:  The regulations set forth in this article or set forth elsewhere in this ordinance, when referred to in this article, are the regulations in the "T" Townhouse District.

Section 18-1102.  Use Regulations:  A building or premise shall be used only for townhouse purposes.

ARTICLE XII.

Section 18-1201.  "C-1" Neighborhood Commercial District:  The regulations set forth in this article or set forth elsewhere in this ordinance, when referred to in this article, are the regulations in the "C-1" Neighborhood Commercial District.

Section 18-1202.  Use Regulations:  A building or premise shall be used only for the following purposes:

(1) Any use permitted in the "R-3" General Residence District.

(2) Automobile parking area or lot.

(3) Clinic.

(4) Filling station.

(5) Florist shop or greenhouse.

(6) Laundromat.

(7) Offices and office building.

(8) Retail store, provided that in connection with such store, there shall be no slaughtering of animals or poultry on the premises.

(9) Tailoring, dressmaking, shoe repairing, repair of household appliances and bicycles, catering, dry cleaning, and pressing, and bakery with sale of bakery products on the premises, and other uses of similar character.

(10) Personal service uses including barbershops, banks, beauty parlors, photographic or artist studios, messengers, taxicab, newspaper or telegraphic service stations, restaurants, and other personal service uses of a similar character.

(11) Accessory building and use.

Section 18-1203.  Height and Area Regulations:  The height and area regulations set forth in Articles 17 and 18 shall be observed, and in addition every building or portion thereof used for dwelling purposes shall comply with the side and rear yard and lot area per family requirements of the "R-3" General Residence District.

Section 18-1204.  Parking and Loading Regulations:  Off-street parking and loading spaces shall be provided in accordance with the requirements for specific uses set forth in Article 19.

ARTICLE XIII.

Section 18-1301.  "C-2" Highway Commercial District:  The regulations set forth in this article or set forth elsewhere in this ordinance when referred to in this article are the regulations in the "C-2" Highway Commercial District.

Section 18-1302.  Use Regulations:  A building or premises shall be used only for the following purposes:

1. Any use permitted in the "C-1" Neighborhood Commercial District.

2. Automobile or trailer display and salesroom.

3. Business and commercial school, or dancing or music academy.

4. Farm implement display and sales room.

5. Frozen food locker.

6. Hotel, motel or tourist home.

7. Milk distributing station.

8. Parking or public garage.

9. Theater.

10. Undertaking establishment.

11. Advertising sign or billboard, when located at least 50 feet from any residential district.

12. Veterinarian or animal hospital provided that no such building, kennel, or exercise runway shall be closer than 50 feet to any residential district.

13. Used car sales or storage lot when located at least 50 feet from any residential district.

14. Bowling alley, drive-in restaurant, truck or transfer terminal when located not less than 100 feet from any residential district.

15. Dying and cleaning establishment or laundry, painting, plumbing or tinsmithing shop, printing shop, tire sales, and service, including vulcanizing, upholstering shop, not involving furniture manufacturing, and any other general service or repair establishment of similar character.

16. Accessory building and use customarily incidental to any of the above uses.

17. Laboratory, experimental, film or testing.

18. Truck or bus garage and repair shop.

19. Wholesale or distributing establishment or warehouse or wholesale market.

20. Printing, publishing or engraving.

21. The manufacture, compounding, processing, packaging or treatment of such goods, materials and products as the following:  

Bakery goods, candy, cosmetics, pharmaceuticals, toiletries, food products excepting fish and meat products, sauerkraut, vinegar, yeast, and the rendering of fats and oils.

Articles made from previously prepared materials such as: bone, canvas, cellophane, cloth, feather, felt, fiber, fur, glass, hair, horn, leather, paper, plastic, precious or semi-precious metals, or stone, shell, textiles, wax, wire, yarns, and the like.

Musical instruments, toys, novelties, rubber, or metal stamps, and other small molded rubber products.

Fabrication and repair of electric or neon signs or other commercial advertising structures, light sheet metal products, and the like.

Any other use of similar character which is not objectionable by reason of the emission of odor, dust, smoke, and gas fumes, noise or vibrations or which is not specifically prohibited or regulated in Article 16.

Bottling works, sporting and athletic equipment manufacture.

Assembly and manufacture from pre-fabricated parts of household appliance electronic products and similar products or the processing or assembling of parts for production of finished equipment.

Section 18-1303.  Height and Area Regulations:  The height and area regulations set forth in Articles 17 and 18 shall be observed and in addition every building or portion thereof used for dwelling purposes shall comply with the side and rear yard and lot area per family requirements of the "R-3" General Residence District.

Section 18-1304.  Parking and Loading Regulations:  Off-street parking and loading spaces shall be provided in accordance with the requirements for specific uses set forth in Article 19.

ARTICLE XIV.

Section 18-1401.  "C-3" Central Business District:  The regulations set forth in this article or set forth elsewhere in this ordinance when referred to in this article are the requirements in the "C-3" Central Business District.

Section 18-1402.  Use Regulations:  A building or premise shall be used only for the following purpose:

Any use permitted in the "C-2" Highway Commercial District.

Section 18-1403.  Height and Area Regulations:  The height and area regulations set forth in sections 17 and 18 shall be observed and in addition every building or portion thereof used for dwelling purposes shall comply with the side and rear yard requirements of the "R-3" General Residence District.

Section 18-1404.  Parking and Loading Regulations:  Off-street loading spaces shall be provided in accordance with the requirements of Article 19.

ARTICLE XV.

Section 18-1501.  "M-1" Light Industrial District:  The regulations set forth in this article or set forth elsewhere in this ordinance when referred to in this article are the regulations in the "M-1" Light Industrial District.

Section 18-1502.  Use Regulations:  A building or premises shall be used only for the following purposes:

(1) Any use permitted in the "C-3" Central Business District except, however, that whenever ninety (90) percent or more of a block or tract of land in the "M-1" Light Industrial District is vacant or occupied by structures that are of a non-residential use, then no new residential units may be permitted within that block or tract

(2) Carting, express, hauling, or storage yard.

(3) Contractor's yard.

(4) Coal, coke, or wood yard.

(5) Auto wrecking yards and junk yards but only when the premises upon which such activities are conducted are wholly enclosed with a building or by a fence not less than eight (8) feet in height and in which the openings or cracks are less than fifteen (15) percent of the total area.

(6) Petroleum storage, but only after the location and treatment of the premises has been approved by the Building Inspector, with a letter of approval from the State Fire Marshal.

(7) Industrial and manufacturing plants where the process of manufacturing or the treatment of materials is such that only a nominal amount of dust, odor, gas, smoke, or noise is emitted.

Section 18-1503.  Height and Area Regulations:  The height and area regulations set forth in Articles 17 and 18 shall be observed and in addition any building that may be used for dwelling purposes shall comply with the side and rear yard and lot area per family regulations in the "R-3" General Residence District.

Section 18-1504.  Parking and Loading Regulations:  Off-street parking and loading spaces shall be provided in accordance with the requirements for specific uses set forth in Article 19.

ARTICLE XVI.

Section 18-1601.  "M-2" Heavy Industrial District:  The regulations set forth in this article or set forth elsewhere in the ordinance when referred to in this article are the regulations in the "M-2" Heavy Industrial District.

Section 18-1602.  Use Regulations:  Any building or premise may be used for any purpose not in conflict with any laws of the State of North Dakota regulating nuisances; provided, however, that no building shall be erected, reconstructed, or structurally altered for residential purposes, except for resident watchmen and caretakers employed on the premises; and provided further that no building permit shall be issued for any of the following uses until and unless the location of such use shall have been approved by the City Planning Commission.

Acid manufacture                                                    Cement, lime, gypsum or plaster of paris manufacture.

Distillation of bones and glue manufacture            Explosives manufacture or storage.

Fat rendering and fertilizer manufacture                Garbage, offal, or dead animals, reduction or dumping.

Refining of petroleum or its products                    Smelting of tin, copper, zinc or iron ores.

Stockyards or the slaughter of animals.

Section 18-1603.  Height and Area Regulations:  Off-street parking and loading spaces shall be provided in accordance with the requirements for specific uses set forth in Article 19.

ARTICLE XVII.

Section 18-1701.  Table of Height and Area Requirements:  The required height and area regulations are established and shown on the accompanying table that is Article 17.

	

	Maximum

Height of

Buildings
	Maximum

Height of

Buildings
	Minimum

Depth of

Yard in Feet
	Minimum

Width of

Front Side

Yard in Feet
	Minimum

Depth of

Rear Yard

In Feet
	Minimum

Lot Area in Square Feet
	Minimum

Lot Width

In Feet

	District
	   Stories
	    Feet
	
	     (8)
	     (8)
	
	

	“R-1” Single

Family 

Residence
	     2 ½ 
	       35
	     25
	      (4)
	       40
	    15,000
	       85

	“R-2” Single

Family

Residence
	     2 ½
	       35
	      25
	      (4)
	       35
	      8,000
	       85



	“R-3” General

Residence
	       3

      (1)
	       45

      (1)
	      25
	       (4)
	        25


	         (9)
	       85

	“R-4”

Residential
	       3
	       45
	
	
	
	
	

	Trailer
	       (1)
	      (1)
	      25
	      (4)
	       25
	        (9)
	       85

	“T” Townhouse
	       2 ½
	       35
	      25
	      (5)
	       25
	       (10)
	       16

	“C-1” Neighborhood 

Commercial
	         2
	       35    


	      15
	      (6)
	    None

       (7)


	       (9)
	    None



	“C-2” Highway Commercial
	         3
	       45


	      15


	      (6)
	   None

       (7)
	       (9)
	    None

	“C-3”

Central Business
	       12
	      150
	      None


	     None
	   None

       (7)


	       (11)
	    None

	“M-1” Light

Industrial
	         6

       (3)
	       90

      (3)
	       25
	     None

       (6)
	     None

       (7)
	        (9)
	    None

	“M-2” Heavy

Industrial
	      None

       (3)
	     None

      (3)
	       25
	     None

       (6)
	     None

       (7)
	     None
	    None


Section 18-1702.  Building Size:  

(1) A building may be erected to a height of 6 stories and 75 feet if set back from all required yard lines a distance of one foot for each foot of additional height above 45 feet.

(2) A building may exceed 12 stories or 150 feet if set back one foot for each two feet of height above 150 feet but no building shall exceed the cubical content of a prism having a base equal to the area of the lot and height of two (2) times the width of the street upon which said building fronts.

(3) Whenever a building in an "M" District adjoins or abuts an "R" District within 100 feet there from, such building shall not exceed three (3) stories or 45 feet in height unless it is set back one foot from the required side and rear yard lines for each foot of additional height above 45 feet.

(4) Minimum side yard is 10% of lot width, but in no case less than five (5) feet for buildings under three (3) stories or eight (8) feet for buildings three (3) stories or more, and in no case more than 10 feet, except as modified by (1) above.

(5) In Townhouse Zone individual single-family homes may be built with common walls and no side yards, but the entire townhouse complex must be provided with yard space on each end equal to at least 10% of the entire parcel.

(6) No side yard required except on the side of a lot adjoining a "R" District, in which case a side yard of not less than five (5) feet shall be provided in any "C" District and of not less than 10 feet in any "M" District.

(7) No rear yard required except on the rear of a lot adjoining a "R" District in which case a rear yard of not less than 25 feet shall be provided.

(8) In the case of corner lots the front yard depth must be provided on each street, but the interior sides may be considered as side yards and no rear yard is required.  This exception does not apply if the front yard depth along either street is reduced by application of Article 18, Section 3.

(9) The minimum lot area for Zones R-3 and R-4 and for lots in Zones C-1, C-2, and M-1 used as residential lots shall be:

1 family   - 8,500 Sq. Ft.

2 families - 8,500 Sq. Ft.

3 families - 10,000 Sq. Ft.

Each Additional Family - 2,000 Sq. Ft.

(10) The minimum lot area for a single lot in Zone T shall be 2,000 square feet but the total area for a townhouse complex shall conform to R-3 requirements.

(11) The minimum lot area for lots in Zone C-3 used as residential lot shall be:

1 family   - 8,500 Sq. Ft.

2 families - 8,500 Sq. Ft.

3 families - 9,000 Sq. Ft.

Each Additional Family - 1,000 Sq. Ft.

ARTICLE XVIII.

Section 18-1801.  Height:
The height regulations prescribed herein shall not apply to television and radio towers, church spires, belfries, monuments, tanks, water and fire towers, stage towers or scenery lofts, cooling towers, ornamental towers and spires, chimneys, elevator bulkheads, smokestacks, conveyors, flag poles and grain storage elevators.

Public, semi-public or public services buildings, hospitals, institutions or schools, where permitted, may be erected to a height not exceeding 60 feet and churches and temples may be erected to a height not exceeding 75 feet when the required side and rear yards are each increased by one foot for each foot of additional building height regulations for the district in which the building is located.

The limitation on number of stories shall not exceed the height in feet permitted in the district in which they are located.

Section 18-1802.  Front Yards:
When 40 percent or more of the frontage on one side of the street between two intersecting streets is improved with buildings that have a front yard which is greater or less than the required front yard in the district, no building shall project beyond the average front yard so established; provided, however, that a front yard depth shall not be required to exceed 50% in excess of the front yard otherwise required in the district in which the lot is located.

On lots having double frontage the required front yard shall be provided on both streets.

In a residential district no fence, structure, or planting higher than three and one-half feet above the established street grades, which obstructs vision of the intersection, shall be maintained within 20 feet of any street intersection.

An open, uncovered porch or paved terrace may project into a required front yard for a distance of not more than 10 feet, but this shall not be interpreted to include or permit fixed canopies.

Filling station pumps, and pump islands may be located within a required yard provided they are not less than 15 feet from the street line and not less than 100 feet from the boundary of any residential district.

Off-street parking facilities may be located within the required front yard of any "C" or "M" District but shall not be nearer than 50 feet to any "R" District and no off-street public parking shall be permitted in the required front yard of any "R" District.

Section 18-1803.  Side Yards:

(1) On a corner lot the width of the yard along the side street shall not be less than any required front yard on such street, provided however, that the buildable width of a lot of record shall not be reduced to less than 32 feet.

(2) Accessory buildings may be within the required side yards but no nearer than 2 1/2 feet to the side lot line.  Accessory buildings must also be at least 10 feet away from the main building on the same lot and the main building on the adjoining lot nearest the lot line.

(3) Where dwelling units are erected above the commercial establishment no side yard is required except when required for the commercial building on the side of a lot adjoining a residence district.

(4) Carport or canopy may project into a required side yard provided every part of such carport or canopy is unenclosed and not less than five feet from any side lot.

(5) For the purpose of side yard regulations, a two-family dwelling or multiple dwelling shall be considered as one building occupying one lot.

(6) Where a lot of record at the time of the effective date of this resolution is less than 50 feet in width the required side yard may be reduced to 10 percent of the width of the lot, provided, however, that no side yard shall be less than three feet.

Section 18-1804.  Rear Yards:
1. Where a lot abuts upon an alley, one-half the alley width may be considered as part of the required yard.

2. Where the accessory building is a garage and entry to the garage is from the alley at the rear, the garage must then be a minimum of 20 feet from the alley line.

3. The ordinary projections of sills, belt courses, cornices and ornamental features may extend to a distance not to exceed 18 inches into a required yard.

4. Open or lattice-enclosed fire escapes, outside stairways and balconies opening upon fire towers, and the ordinary projections of chimneys and flues into a rear yard may be permitted by the Building Inspector for a distance not to exceed five feet when these are so placed as not to obstruct light and ventilation.

Section 18-1805.  Lot Area Per Family:  Where a lot of record at the time of the effect date of this ordinance has less area or width than herein required in the district in which it is located, and the owner of such lot does not own any other parcel or tract adjacent thereto, said lot may nonetheless be used for a one-family dwelling or for any non-dwelling use permitted in the district in which it is located.

ARTICLE XIX.

Section 18-1901.  Off-Street Parking and Loading Requirements:  In all districts there shall be provided at the time any building or structure is erected or structurally altered (except as specified in Section 2 of this article), off-street parking spaces in accordance with the following requirements, provided, however, that no off-street parking need be provided for any of these uses when they are located in the "C-3" Central Business District.

(1) Dwelling, including a single and two-family and multiple; one parking space for each dwelling unit.

(2) Rooming and boarding houses; one parking space for each two sleeping rooms.

(3) Fraternity or Sorority:  One parking space for each four beds.

(4) Private club or lodge: One parking space for each eight seats in the main auditorium.

(5) School (except high school or college):  One parking space for each ten seats in the auditorium or main assembly room, or one space for each classroom whichever is greater.

(6) College or high schools:  One parking space for each eight seats in the main auditorium or three spaces for each classroom, whichever is greater.

(7) Country Club or Golf Course:  One parking space for each five members.

(8) Community center, library, museum or art gallery:  Ten parking spaces plus one additional space for each 300 square feet or floor area in excess of 2000 square feet.

(9) Hospital:  One parking space for each four beds.

(10) Sanitarium, convalescent home, and home for the aged or similar institution:  One parking space for each six beds.

(11) Sports Arena, stadium, and gymnasium:  One parking space for each five (5) seats or seating spaces.

(12) Hotel:  One parking space for each three sleeping rooms or suites plus one space for each 200 square feet of commercial floor area contained therein.

(13) Tourist home, cabin or motel:  One parking space for each sleeping room or suite.

(14) Dance Hall, assembly or exhibition hall without fixed seats:  One parking space for each 100 square feet of floor area used therefore.

(15) Business or professional office, studio, bank, medical or dental clinic:  Three parking spaces plus one additional parking space for each 400 square feet of floor area over 1,000.

(16) Bowling alley:  Five parking spaces for each alley.

(17) Mortuary or Funeral home:  One parking space for each 50 square feet of floor space in slumber rooms, parlors, or individual funeral service rooms.

(18) Restaurant, nightclub, cafe or similar recreation or amusement establishment:  One parking space for each 100 square feet of floor area.

(19) Retail store or personal service establishment, except as otherwise specified herein:  One parking space for each 200 square feet of floor area.

(20) Furniture or appliance store, hardware store, wholesale establishments, machinery or equipment sales and service, clothing or shoe repair or service shop:  Two parking spaces plus one additional parking space for each 300 square feet of floor area over 1,000.

(21) Printing or plumbing shop or similar service establishment:  One parking space for each three persons employed therein.

(22) Manufacturing or industrial establishment, research or testing laboratory, creamery, bottling plant, warehouse, or similar establishment:  One parking space for each two employees on the maximum working shift plus one space to accommodate all trucks and other vehicles used in connection therewith.

Section 18-1902.  Computing Number of Parking Spaces:  In computing the number of such parking spaces required, the following rules shall govern:

(1) Floor area shall mean the gross floor area of a specific area.

(2) Where fractional spaces result, the parking spaces required shall be construed to the nearest number.

(3) The parking space requirement for a use not specifically mentioned herein shall be the same as required for use of a similar nature.

(4) Whenever a building or use constructed or established after the effective date of this ordinance is changed or enlarged in floor area, number of employees, number of dwelling units, seating capacity or otherwise, to create a need for an increase of ten percent or more in the  number of existing parking spaces, such spaces shall be provided on the basis of the enlargement or change.  Whenever a building or use existing prior to the effective date of this ordinance is enlarged to the extent of 50 percent or more in floor area or in the area used, said building or use shall then and thereafter comply with the parking requirements of the various uses computed separately.

Section 18-1903.  Location of Parking Spaces:  All parking spaces required herein shall be located on the same lot with the building or use served, except that where an increase in the number of spaces is required by a change or enlargement of use, where such spaces are provided collectively or used jointly by two or more buildings or establishments, the required spaces may be located not to exceed 300 feet from an institutional building served and not exceed 500 feet from any other non-residential building served.

(1) Not more than 50 percent of the parking spaces required for theaters, bowling alleys, dance halls, night clubs or cafes, and up to 100 percent of the parking spaces required for a church or school auditorium may be provided and used jointly by banks, offices, retail stores, repair shops, service establishments and similar uses not normally open, used or operated during the same hours:  Provided, however that written agreement thereto is properly executed and filed as specified below.

(2) In any case where the required parking spaces are not located on the same lot with the building or use served, or where such spaces are collectively or jointly provided and used, a written agreement to assure their retention for such purposes shall be properly drawn and executed by the City Attorney and shall be filed with the application for a building permit.

Section 18-1904.  Loading Space:  Every building or part thereof erected or occupied for retail business, service, manufacturing storage, warehousing, hotel, mortuary or any other use similarly involving the receipt or distribution by vehicles of materials or merchandise, shall provide and maintain on the same premises loading space in accordance with the following requirements:

(1) In the "C-1" and "C-2" Commercial Districts and in the "M-1" and "M-2" Industrial Districts one loading space for each 10,000 square feet or fraction thereof, of floor area in the building.

(2) In the "C-3" Central Business District, one loading space for each 15,000 square feet or fraction thereof of floor area in the building.

ARTICLE XX.

Section 18-2001.  Special Use:  In order to carry out the purpose of this regulation, the City Council may require that certain uses, because of unusual size, safety hazards, infrequent occurrence, effect on surrounding area, or other reasons, be reviewed by such Council prior to the granting of a building permit or certificate of occupancy therefore:  Any that the City Council be, and is hereby given limited discretionary powers relating to the granting of such permit or certificate as special uses.

Section 18-2002.  General Provisions:
(1) The uses listed in this section are designated as special uses, and no building permit or certificate of occupancy shall be issued by the Building Inspector until the application $150.00 fee, plus all postage and publication fees for such permit or certificate has been reviewed and authorized by the City Council.

(2) The City Council shall not authorize the issuance of a building permit or certificate of occupancy until the applicant therefore has appeared at a public hearing on such application, notice of the time and place of which hearing has been given in the official City newspaper at least ten days prior to the date of such hearing.

(3) Before approving the issuance of a building permit or certificate of occupancy for a special use, the City Council shall find:

The proposed use is in harmony with the purpose of this regulation and of the master plan of the City

The proposed use will not adversely affect the health and safety of the public and the workers and residents, or farming, in the area, and will not be detrimental to the use or development of adjacent properties or of the general neighborhood.

The proposed use will comply with all appropriate regulations for the district in which it will be located.

The proposed use will comply with all special regulations established by this section, and all special conditions necessary for the sanitation, safety, lighting and general welfare of the public.

(4) The City Council is authorized to impose any conditions on the granting of a building permit or certificate of occupancy for a special use it deems necessary for the protection of the neighborhood and the general welfare of the public.

(5) The City Council shall not authorize the issuance of a building permit or certificate of occupancy for any special use if the Council finds that such special use would fail to comply with any of the requirements of the regulations in this section.

(6) The City Council shall require the applicant for authorization of a special use to furnish any engineering drawings or specifications, site plans, or any data the Council finds necessary to appraise the need for, or effect of, such special use.

Section 18-2003.  Airports:  An airport or heliport may be permitted in an Agricultural District as a special use, provided:

(1) The area shall be sufficient to meet the Federal Aviation Agency requirements for the class of airport proposed.

(2) There are no existing flight obstructions such as towers, chimneys, or other tall structures, or natural obstructions outside the proposed airport that would fall within the approach zone to any of the proposed airport runways or landing strips.

(3) There is sufficient distance between the end of each usable landing strip and the airport boundary to satisfy the requirements of the Federal Aviation Agency or any other appropriate authority.  In cases where air rights or easements have been acquired from the owners of abutting properties in which approach zones fall, satisfactory evidence thereof shall be submitted with the application.

(4) Any buildings, hangers, or other structures shall be at least 200 feet from any street or lot line.

(5) Adequate space for off-street parking of at least 50 vehicles has been provided.  If, in the opinion of the City Council, off-street parking space for more than 50 vehicles will be required, the Council shall increase this requirement.

(6) The application for authorization of an airport shall be accompanied by a plan, drawn to scale, showing the proposed location of the airport, boundary lines, dimensions, names of the owners of abutting properties, proposed lay-outs of runways, landing strips or areas, taxi strips, aprons, roads, parking areas, hangers, buildings and other structures, trees, and overhead wires falling within the airport approach zone and less than 500 feet distance from the boundary lines of the airport, other pertinent data such as topography, grading plan, drainage, water, and sewage, etc.

(7) The City Planning Commission has reviewed the plans for the proposed airport.  In its approval of the proposed airport, the City Planning Commission shall make at least the following two findings:

(A) The airport is not in conflict with any existing element of a master plan.

(B) The benefits of and need for the airport are greater than the depreciating effects and damages to the neighboring property.

Section 18-2004.  Cemetery:  A cemetery, mausoleum, columbarium or crematory may be permitted as a special use.

Section 18-2005.  Drive-in Theater:  A drive-in theater may be permitted in "A-1", "C-2", "M-1", or "M-2" District as a special use provided:

(1) No part of such theater shall be located closer to the boundary of any residential district than 1,000 feet, nor closer to any highway or adjoining property line than 100 feet.

(2) The area accessible to patrons' vehicles shall be treated with a suitable material to prevent dust.

(3) Reserve parking space off the street shall be provided for patrons awaiting admission in an amount not less than 10 percent of the vehicular capacity of the theater.

(4) The vehicular circulation shall be so designed and constructed as to permit only one-way traffic within the boundaries of the tract of which the theater is to be located.

(5) Ingress and egress from the highway will be so designed and constructed as to provide for safe traffic movement.

(6) A structure for the sale and service of food and non-alcoholic beverages may be permitted as an accessory use for a drive-in theater when approved by the governing health authority.

Section 18-2006.  Golf Driving Range, Miniature Golf Course:  A golf driving or miniature golf course, go-cart track, racetrack or other commercial recreational facilities of a similar nature, may be permitted as a special use provided:

The area within 500 feet of all boundaries of the lot is not developed in residence to a greater density than one family per acre.

Any floodlights used to illuminate the premises are so directed and shielded as not to be annoyance to any developed residential property, highway and streets.

The City Council shall grant only temporary certificate of occupancy for a period not to exceed one year; which certificate may be renewed at the expiration of each temporary certificate of occupancy for an additional year, if the City Council determines that such renewal meets the original criteria for issuance and that all other standards established by this ordinance or special conditions imposed by the City Council have been fully complied with.

Section 18-2007.  Temporary Uses:  The City Council is authorized to grant a certificate of occupancy for temporary uses as follows:

(1) For a carnival or circus in "A-1", "M-1", or "M-2" District or other area approved by the City Council for a period not to exceed 21 days.

(2) For a religious meeting in a tent or other temporary structure in "A-1", "C-2", "M-1" or "M-2" District for a period not to exceed 60 days.

(3) Contractor's office and equipment sheds in any district for a period not to exceed two years:  provided further, that such temporary certificate may be renewed for additional periods of one year.

Section 18-2008.  Trailer Camp:  A trailer camp may be permitted in a "C-2", "M-1" or "M-2" District as a special use, provided:

(1) It complies with the requirements of, and is issued a permit, the State of North Dakota.

(2) The minimum total area of the premises shall be 90,000 square feet.

(3) The minimum unit area of premises used or occupied by each trailer shall be 2,000 square feet, clearly defined on the ground by stakes, posts or markers.

(4) The minimum lane or driveway on which each individual trailer fronts shall be 20 feet in width surfaced with all-weather surface and giving unobstructed access to a public street or highway.

(5) No trailer shall be placed within 20 feet of any other trailer, or within 30 feet of the right-of-way line of any street, nor within 10 feet of any other boundary of the trailer camp.

(6) All entrances, exits, lanes and driveways between rows of trailers used or occupied in any trailer camp shall be lighted by electricity; at least 150 watt light shall be provided for each 50 lineal feet of lane or driveway.

(7) No business shall be conducted in any trailer in any trailer camp.

(8) Every trailer camp, if in the opinion of the Planning Commission it is necessary, shall have erected around its border suitable woven wire or open metal fence not less than five feet, nor more than six feet in height, having only necessary openings for ingress and egress to public street, highway or alley.  Barbed wire shall not be used in the construction of any fence.

(9) All provisions for water supply, laundry, sewage, and fire protection to be provided in any trailer camp shall have been approved by the appropriate county or state officer or agency.

(10) Space shall be reserved for playground area in an amount no less than 100 square feet for each trailer space.

Section 18-2009.  Taverns, Saloons, Etc:  Taverns, saloons, or other places where alcoholic beverages, as defined by law, are sold or consumed shall be in "C-2" and "C-3" District only and after approval by the City Council.

Section 18-2010.  Roadside Stands:  Roadside stands for the sale of agricultural products shall be located only in areas approved by the City Council.

ARTICLE XXI.

Section 18-2101.  Boundaries of Districts:  Where uncertainties exist, with respect to the boundaries of various districts as shown on the official zoning map and made part of this resolution, the following shall apply:

(1) The district boundaries are either streets or alleys, unless otherwise shown, and where the districts designated on the official map made a part of this ordinance are bounded approximately by streets or alleys lines, the streets or alleys lines shall be construed as being the boundaries of the district.

ARTICLE XXII.

Section 18-2201.  Issuance of Building and Occupancy Permits:  Enforcement, Building Permits, and Approval of Plans.  A building inspector shall be appointed by the City Council to enforce the provisions of this regulation.

Permits:  no structure of any kind used for residential, commercial or industrial purposes, including accessories thereto, shall hereafter be built, altered, or moved within the zoning jurisdiction of Burlington until a building, alteration or moving permit has been obtained from the Building Inspector.  Such permit shall be good only for one construction season after the date of issuance thereof, and any extension shall be with the approval of the City Council.  No permit is required for maintenance or repair of existing residences, commercial structures, or accessory structures which does not alter the strength or plan of said structure or its mechanical installations, but such maintenance or repair shall comply with all requirements of this regulation.

Fees:  No permit, as required by this regulation, shall be issued until the fee prescribed in this section shall have been paid; nor shall an amendment to a permit be approved until the additional fee, if any, due to an increase in the estimated cost of the building structure shall have been paid.  Aid to New Construction Fees apply to new developments annexed to the City of Burlington, including Harvest Heights Additions and Highlands Ranch Additions.  These fees are as follows:

Construction Type (Zoning

Unit


Unit ANC Fee


Single Family Residence (R-1, R-2)
Dwelling Unit

$2,500.00 per dwelling unit


Townhouse (T)



Dwelling Unit

$2,200.00 per dwelling unit


Apartment (R-3)


Dwelling Unit

$2,000.00 per dwelling unit


Commercial/Industrial

Acre


$7,000.00 per acre

(1) For a permit for constructing a building or structure the fee shall be based on the estimated value of the building as follows: A minimum of $10 plus $3 for every thousand-dollar value.

(2) For alteration and repair permits the fee shall be one tenth of one percent of the contract price or estimated cost, but not less than $3.00.

(3) For a permit for removal of a building or structure from one lot to another, fee shall be $3.00

(4) Before accepting for filing any application hereinafter mentioned, the Building Inspector shall charge and collect the following fees:

(A) Variances:  For each application for a variance from height, area, yard, parking or loading provisions of this regulation - no charge.

(B) Appeal to the City Council:  For each appeal from an order, requirement, decision, or determination of the Building Inspector in administration or enforcement of these provisions of this regulation - no charge.

(C) Special Use:  For each application for a special use - $10.00 per application.

(D) Large-scale development:  For each application for a special permit to vary from the requirements of the regulation for a large-scale development - $10.00 plus the costs of advertising legal notices.

(E) Amendment-Change of District:  Application for a change of a district boundary - $10.00 plus the cost of advertising legal notices.

(F) District Boundary-Unlisted Use:  No fees shall be required for an appeal made to the City Council to interpret district boundaries in accordance with the official zoning map.

(G) Governmental Agencies:  No fee shall be required for any appeal made by an agency of government.

(H) Certificate of Occupancy:  For residence - $2.00 for each dwelling.  For non-residential structures - $5.00.  For any use not requiring a building permit - $5.00.

(I) Fees Additional:  All fees required under this section are in addition to any fees for building permits, business licenses or any other fees or charges required under other regulations.  All fees collected under provisions of this article shall be credited to the General Fund of the City.

Permit Renewal:  In case construction is not begun within six (6) months after the date of issuance of the permit, said permit shall be canceled, unless City Council grants an extension of the same.  In case of cancellation, the application and 50% of the inspection fee shall be returned to the applicant.

Inspection:  All structures hereinafter built, altered, or moved within the zoning jurisdiction of Burlington are subject to inspection by the City Council or any authorized official appointed by the Council.

Certificate of Approval:  It shall be unlawful for any association, company, person, firm, cooperative, or corporation to use, or permit to use, or to supply electric wiring for lights, heat or power in any building or structure within the zoning jurisdiction of Burlington, unless the required permits and a Certificate of Inspection and approval of such building structure, and electrical circuits have been issued by the City Council of Burlington, Building Inspector, or by an authorized representative thereof.  The Certificate of Approval shall be attached to the electric meter.

Section 18-2202.  Construction Requirements:  For the purpose of establishing rules and regulations for the construction, alteration, removal, demolition, equipment, and maintenance of residential, commercial and industrial structures, and accessories thereto, within the zoning jurisdiction of Burlington that certain building code known as the "State Building Code" of North Dakota and amendments thereto, save and except such portions as are hereinafter deleted, modified, or amended, of which a copy has been and is on file at the office of the Burlington City Auditor, is hereby adopted and incorporated as fully as if set out at length herein; and, from the date on which this regulation shall take effect, the provisions thereof shall be controlling the construction of all structures or accessories thereto constructed, reconstructed, altered, or moved within the zoning jurisdiction of Burlington.

Section 18-2203.  Excavation Permits Required:  

(1) No person shall do any excavation, construction, or repair work within the public right-of-way without first obtaining a permit application from the City Auditor.

(2) The permit application shall be completed and delivered to the City Auditor along with the required fee for submittal to the City Council for approval at the next council meeting.

(3) The City Council may waive the provisions of this section when the work to be performed will be done pursuant to a contract with the city; and the council is of the opinion that the terms of the contract, or the city general specifications, provide sufficient safeguards or controls to accomplish the intent of protecting the city's interest.

(4) No permit shall be valid until approval is obtained from the City Council.

Section 18-2203.1.  Excavation Permit Fees
(1) No fee is required for excavating to a depth of one foot or less when concrete, asphalt, or compacted gravel will not be involved within the scope of the excavation project.

(2) A fee of $500 is required for all other excavation projects.

(3) A refund of $450 will be made upon satisfactory inspections by the city upon completion of the project and with the approval of the City Council.

Section 18-2203.2.  Excavation Inspections.
(1) All excavations, where a fee is required, will be subject to inspection by the City Council or any authorized official appointed by the City Council.

(2) Inspections may be required during removal of material and will be required during back-fill, and completion of project.

(3) Inspections may include but not be limited to:

Condition of material removed

a) Proper installation and termination of appurtenances to the water and sewer systems as outlined by Rules and Regulations of the STATE PLUMBING BOARD.

b) Type and quality of back-fill material.

c) Compaction of back-fill from the bottom of excavation to grade must be performed.

d) All areas involved in the excavation project must be in satisfactory repair upon completion of the project.  Contractor shall provide 1-year repair warranty for all excavations within street right-of-way in case of settlement or street breakup.

Section 18-2203.3.  Violation Penalty:  Any person, firm or corporation violating any provision of this ordinance shall be guilty of a Class B misdemeanor and may be subject, upon conviction, up to $1500.00 fine with no jail sentence unless set by state law.  Water and/or sewage service may be denied by the city to any person, firm, or corporation violating this ordinance.

ARTICLE XXIII.

Section 18-2301.  Sanitary Requirements:  After the adoption of this ordinance no building (other than those used for farming) in the zoning jurisdiction of Burlington, shall be erected, reconstructed, moved, or any work started upon same until proper permits have been obtained from the Building Inspector.  The Building Inspector shall not issue a permit until the following have been determined:

(1) Source of Water Supply:  Whenever a building is to be erected and not connected to an approved water supply, evidence shall be submitted showing that the system to be provided is considered as being safe and satisfactory by the State Health Department or other designated agency.

(2) Sewage Disposal:  Whenever a building to be erected is not connected to an approved sanitary sewer system, evidence shall be submitted showing that the system and the method of disposal is considered satisfactory by the State Health Department or other designated agency.  Such information shall include leaching capabilities of the particular soil in question.

ARTICLE XXIV.

Section 18-2401.  Land Subdivision Regulations:  Title, Purpose, Authority and Jurisdiction:
(1) These regulations shall be known, referred to and recited as the Land Subdivision Regulations of Burlington.

(2) The Major Street Plan of which certified copies are on file in the office of the Register of Deeds of Ward County, North Dakota and the following regulations are designed to provide for the proper arrangement of streets in relation to other existing and planned streets and to other elements of the comprehensive plan; and for adequate and convenient open spaces for traffic, utilities, access of fire-fighting apparatus, recreation, light and air, for the avoidance of congestion of population, and for easements for building setback lines and for public utility lines.

(3) These land Subdivisions Regulations are adopted under the authority granted by the Statutes of the State of North Dakota, Chapter 40-48.

(4) These Land Subdivisions Regulations shall govern all subdivisions of land within the corporate limits of the City of Burlington, as now or hereinafter established, and to the extra-territorial areas over which the City of Burlington has zoning jurisdiction by virtue of authority given by the State of North Dakota.

Section 18-2402.  Definitions:  For the purpose of these regulations certain terms and words are herewith defined as follows:

Building Line:  A line on a plat between which line and a street, alley, or private place, no buildings or structures may be erected.

Commission:  The Planning Commission of the City of Burlington.

Plat:  A map, drawing, or chart on which the plan of the subdivision is submitted for approval in final form and is intended to be recorded.

Subdivision:  The division of land into two or more tracts, sites, or parcels of one acre or less in area; or the establishment or dedication of a street, highway, road, or alley through a tract of land regardless of area; or re-subdivision of land heretofore divided or platted into lots, sites, or parcels, provided however that the sale or exchange of a parcel of land to or between adjoining property owners which does not create an additional building lot, shall not be considered as a subdivision of land.

Section 18-2403.  Approval and Acceptance:  It shall be unlawful for any person being the owner, or agent of a person having any land within the zoning jurisdiction of the City to subdivide or lay out such land in lots unless by a plat, in accordance with the laws of the State of North Dakota and the regulations contained herein.  No plat shall be recorded and no lots shall be sold from such plat unless and until approved as herein provided.

Section 18-2404.  Preliminary Approval:  Whenever the owner of any tract or parcel of land within the zoning jurisdiction of the City wishes to make a subdivision of the same, he shall cause to be prepared a preliminary plat and other information to the Planning Commission for its study and approval.

Section 18-2405.  Procedure:  Before preparing the general plan of a subdivision, the subdivider should consult informally with the Planning Commission concerning the relation of his property to existing conditions, future plans, and community facilities, utilities, and services.

(1) The sub divider shall then apply to the Planning Commission for tentative approval of a subdivision plat.

(2) Three prints of the preliminary plan of the subdivision shall be filed with the Planning Commission at the time of application for tentative approval is made.  Fees charged for the filing of a subdivision plat shall be paid in full, on the basis of estimated number of lots created, at the time of application for tentative approval.

(3) The Planning Commission shall approve such preliminary plat, within 30 days after the date of submission to the Planning Commission.  If approved with modification or waiver of certain requirements by the Planning Commission, the reasons therefore shall be stated.  In any conditional approval, the Planning Commission may require the sub divider to submit a revised preliminary plat.  If disapproved, the reasons for that action shall be stated and if possible, the Planning Commission shall make recommendations on the basis of which the proposed subdivision may be approved.

(4) The action of the Planning Commission shall be entered on the official records of the Planning Commission, including any conditions imposed and the reasons for any disapproval of the Planning Commission shall be noted on two prints of the preliminary plat, one of which prints shall be returned to the sub divider and the other by the Planning Commission.

(5) Tentative approval of the preliminary plat by the Planning Commission is not an acceptance of the subdivision plat for record, but is rather an expression of approval of a general plat as a guide to preparation of a subdivision plat for the final approval and recording upon fulfillment of all requirements of the regulations.

(6) Tentative approval shall be effective for a maximum period of twelve months, unless upon application by the developer, the Planning Commission grants an extension.  If the final plat has not been submitted for final approval within this time limit, a preliminary plat must again be submitted to the Planning Commission for tentative approval.

(7) If the Commission does not act within thirty days, the preliminary plat shall be deemed to be approved; provided, however, that the sub divider may agree to an extension of time for a period not to exceed sixty days.  No action shall be taken by the Commission upon any plat until it has afforded a hearing thereon.  At least five days before the date fixed for such hearing a notice of the time and place of such hearing shall be sent by registered mail to the address shown on the plat.  Public notice of all such hearings shall also be given.

(8) Final Approval.  Following the approval of the preliminary plat, the sub divider shall submit to the Planning Commission for its approval or disapproval two copies of a final plat of the subdivision which shall contain the data and information specified in Section 4 of these regulations.  If the Commission approved the final plat, such approval shall be recorded on the plat over the signature of the Chairman of the Commission.

After the approval of the final plat of the subdivision by the Planning Commission, the approved final plat shall be submitted to City Council for final approval and for acceptance of all streets, alleys, ways, easements, parks or other areas reserved or dedicated to the public.

Section 18-2408.  Information Required on Preliminary and Final Plats:  A preliminary plat of a subdivision shall be prepared in accordance with the following requirements and shall show:

(1) The location of present property lines, streets, buildings, water courses, tree masses and other existing features within the area to be subdivided and similar information regarding existing conditions of land immediately adjacent thereto.

(2) The proposed location and width of streets, alleys, easements, and lots.

(3) Existing sanitary and storm sewers, water mains, culverts, and other underground structures within the tract or immediately adjacent thereto.

(4) The title under which the proposed subdivisions is to be recorded and the name of the sub divider platting the tract.

(5) The names and adjoining boundaries of all adjoining subdivisions.

(6) Contours with intervals sufficient to determine the character and topography of the land to be subdivided, but in no case shall the intervals be more than five feet.

(7) Grades and profiles of streets and plans or written and signed statements regarding the grades of proposed streets, and the width and the type of pavement; locations, size, and type of sanitary sewer or other utilities for storm water drainage; and other proposed improvements such as sidewalks, planting and park areas, and any grading of individual lots.

(8) North point, scale and date.  

Preliminary plats, which do not contain all the above information, will not be approved.  After the preliminary plat has been approved one copy shall be retained by the Planning Commission.  One signed copy shall be given to the sub divider.  Receipt of this signed copy is authorization for the sub divider to proceed with the preparation of the final plat.

The final plat is to be drawn on tracing cloth or mylar at scale of 100 feet to the inch from an accurate survey and on one or more sheets whose dimensions are 18 inches by 24 inches.  The final plat shall show the following.

(1) The boundary lines of the area being subdivided with accurate dimensions and bearings.

(2) The lines of all proposed and existing streets and alleys with their width and names.

(3) The accurate outline of any property that is offered for dedication to public use.

(4) All lot lines and an identification system for all lots and blocks.

(5) The lines of all adjoining lands, building lines, and easements for any right-of-way provided for public use, services or utilities, with figures showing their dimensions.

(6) Radii, arcs, chords, chord bearings, points of tangency, central angles for all curvilinear streets, and radii for all rounded corners.

(7) All dimensions, both linear and angular necessary for locating boundaries of subdivisions, lots, streets, alleys and of any other areas for public or private uses; the linear dimensions are to be expressed in feet and decimals of a foot.

(8) The location of all survey monuments with their descriptions.

(9) The name of the subdivision and description of property subdivided, points of compass, scale of plat, and name of owner or owners and the sub divider.

(10) Certificates of approval for endorsement by the City Council.

(11) Certification by a licensed engineer or licensed surveyor attesting to the accuracy of the survey and the correct location of all monuments shown thereon.

(12) Private restrictions and trusteeships and periods of existence, if any.  Should such restrictions and trusteeships be of such length as to make their inclusion on the plat impractical and thus necessitate the preparation of a separate instrument, reference to such instrument shall be made on the plat.

(13) Each developer must file one copy of his final plat with the City Engineer in a scale equal to the official platting map scale.

(14) Plats shall contain proper acknowledgement of owners and the consent by the mortgagee to said plat and restrictions, including dedication to the public use of all streets, alleys, parks, or other open spaces shown thereon and the granting of easements required.

ARTICLE XXV.

Section 18-2501.  Subdivision Design and Layout:  The design and layout of all subdivisions shall conform to the following standards:

(1) Acre Subdivision:  Whenever an area is divided into lots containing one to three acres inclusive and there are indications that such lots will eventually be re-subdivided into smaller building lots, consideration shall be given to the street and lot arrangement of the original subdivision so that additional streets can be opened which will permit a logical arrangement of smaller lots.

(2) Relation to Adjoining Street System:  The arrangement of streets in new subdivisions shall make provision for the continuation of existing streets in adjoining areas or their proper projection where the land is not subdivided, insofar as they may be deemed necessary by the Commission for public requirements.  The street and alley arrangement should also avoid creating hardships to the owners of adjoining property when they plat their own land and seek to provide a convenient access to it.  Whenever there exists a dedicated or platted half street or alley adjacent to the tract to be subdivided, the other half of the street or alley shall be platted.  Streets obviously in alignment with existing streets shall bear the names of existing streets.  All proposed street names shall be checked for duplication.

(3) Street and Alley Width:

(A) The widths and locations of major streets shall conform to widths and locations designated on the plan for major streets.

(B) The minimum width for minor streets shall be 66 feet.  When streets adjoin unsubsidized property, a half street at least 33 feet in width must be dedicated at the discretion of the Planning Commission.

(C) Dead-ended streets are to be avoided, but if necessary, in the opinion of the Commission, they shall terminate in a circular right-of-way with a minimum diameter of 100 feet unless the Commission approved an equally safe and convenient space.

(D) Alleys, when provided, shall have a minimum width of 20 feet.  Alleys are required in the rear of all commercial lots and shall be at least twenty feet wide.

(E) Where alleys are not provided, easements of not less than ten feet in width shall be provided on each side of all rear lots lines and side lines where necessary for poles, wires, conduits, storm and sanitary sewers, gas, water, or other mains.  Easements of greater width may be required along lines or across lots where necessary for the extension of main sewers or similar utilities.

(4) Blocks:

(A) No residential block shall be less than 300 feet nor longer than 1000 feet between street lines.

(B) The width of blocks, except for special reasons, should not exceed 350 feet.

(5)    Lots:
(A) The lot arrangement and design shall be such that all lots will provide satisfactory and desirable buildings sites, properly related to topography and the character of surrounding development.

(B) All side lines of lots shall be as near as possible at right angles to straight street lines, or radial to curved street lines, unless a variation to this rule will give a better street and lot plan.  Lots with double frontage shall be avoided.

(C) Except on cul-de-sacs or curves, no residential lot shall have a frontage of less then 60 feet nor a depth of less than 100 feet.  The minimum width of residential lots shall not be less than 75 feet at the building line.  If public sewer and water is not available, the minimum size of any lot shall be 20,000 square feet.  Plats of areas for which public sewer and water is not available must have a statement attached, issued by the First District Health Unit, stating that proposed sanitary facilities, will not constitute a hazard to residents of the area by contamination.

(D) Corner lots shall have extra width sufficient to permit the establishment of a building line on both front and side streets.

(E) Lots at street intersections, which are likely to be dangerous, shall have a radius of not less than fifteen (15) feet at the street corner.  A cutoff or chord may be substituted for the circular arc.

(6) Character of Development:  The City Commission shall confer with the sub divider regarding the type and character and value of the surrounding development and shall also tend to secure the most appropriate character of development in the property that is subdivided.
(7) Easement Along Streams:  Whenever any stream or important surface drainage course is located in an area which is being subdivided, the sub divider shall provide an adequate easement for the purpose of widening, deepening, sloping, improving, or protecting the stream or drainage course.

Section 18-2502.  Variations and Exceptions:  
Whenever the tract to be subdivided is such unusual size or slope or is surrounded by such development or unusual conditions that the strict application of the requirements contained in these regulations would result in real difficulties or substantial hardships or injustices, the Commission may vary or modify such requirement so that the land may be developed in a reasonable manner, but so that, at the same time, the public welfare and interests of the City and the surrounding area to be protected and the general intent and spirit of these regulations is preserved.  In no case shall any variance, modification or waiver be more than a minimum easing for the requirements; in no case shall it have the effect of reducing the traffic capacity of any major or secondary street; in no case shall it be in conflict with existing zoning regulations.  In granting variances, modifications or waivers, the Planning Commission may require such conditions, as will in its judgment, secure substantially the objectives of the standards and requirements as affected.

(1) Large Scale Developments.

(A) These regulations may be modified by the Planning Commission in the case of a plan for a complete community or neighborhood unit, with a building and development program, which dedicated adequate public open spaces and improvements for the circulation, recreation, education, light, air and service needs of the tract when fully developed and which provides such covenants, financial guaranties, and other legal assurances that the plan will be followed and will be achieved.

Section 18-2503.  Fees:
(1) In order to cover the cost of examining plans, advertising and holding public hearing, and other expenses incidental to the approval of a subdivision, the sub divider shall pay a fee at the time of application for tentative approval of a preliminary plat.  Such fee will be based upon the estimated number of lots created.  At the time of application for final approval of the subdivision the required fee will be re-calculated on the basis of the actual number of lots created, and an adjustment of the fee will be made, the sub divider to pay an additional amount or to receive a refund of any portion of the fee if the sub divider fails to apply for final approval of the subdivision.  If, because of the failure of sub divider to submit a final plat within 12 months after receiving tentative approval, the plat must be re-considered, the sub divider shall be required to pay the fee currently in effect at the time of resubmission.

(2) The fees for approval of a subdivision shall be charged and collected at a rate of $50.00 plus $.20 per lot.

(3) All fees and penalties collected shall be credited to the general fund of the City of Burlington.

(4) All fees established by this section are in addition to any sums paid to cover the costs of review of improvement plans and field inspection construction required under the provisions of Article 24, Section 5, Item 8, of these regulations.

Section 18-2504.  Effective Date.:  This ordinance shall be in full force and effect from and after its passage, publication and recordation as provided by law.

Section 18-2505.  Amendments.
(1) The Planning Commission may, from time to time, adopt and amend rules and instructions for the administration of these subdivision regulations to the end that approval of plats will be expedited.

(2) These subdivision regulations may be changed or amended by the Planning Commission after a public hearing, due notice of which shall have been given in the official newspaper, as the Planning Commission shall designate, at least ten days before the date of such hearing.

(3) These subdivision regulations and any amendments thereto, shall be published, and shall be recorded with the Register of Deeds of Ward County.

Section 18-2506.  Severability:   If any section, paragraph, clause, phrase or part of these subdivision regulations is for any reason held invalid, such decision shall not affect the validity of the remaining provisions of the regulations; and the application of those provisions to any persons or circumstances shall not be affected thereby.

Section 18-2507.  Enforcement, Penalties:
(1) No plat of any subdivision shall be entitled to record in the Register of Deeds of Ward County, North Dakota or have any validity until it shall have been approved in the manner prescribed herein.

(2) The City Council shall not permit any public improvements over which it has any control to be made, or any money expended for improvements to any area that has been subdivided or upon any street that has been platted, after the date of the adoption of these regulations unless such subdivision or street has been approved in accordance with provisions contained herein.

(3) Whoever, being the owner or agent of the owner of any land located within or adjacent to the City of Burlington, knowingly or with intent to defraud, transfers or sells by reference to, or exhibition of or by other use of a plat of a subdivision of land before such plat has been approved by the City Council, shall forfeit and pay the penalty of not more than one hundred dollars for each lot so transferred or sold or agreed or negotiated to be sold, and a description by metes and bounds shall not exempt the transaction from such penalties.  The municipality may enjoin such transfer, sale, or agreement by an action for injunction, or it may recover the penalty by civil action.

ARTICLE XXVI.

Section 18-2601.  Flood-Protection Requirements-Terms Not Defined Elsewhere is the Zoning Ordinance:  Terms used in other chapters of this Article 26 of the Zoning Ordinance shall be given the meaning assigned to them by definition in this chapter.  The definitions given in this chapter are intended to be supplementary to the definitions found in Article 2 of this ordinance.  However, in the event of a conflict between a definition of a term or word as set forth in Article 2 and as set forth in this Article, the provisions of this article govern insofar as they relate to flood protection requirements.

A Zone or Zone A:  is an area of special flood hazard without water surface elevations determined.

A1-30 Zone or Zone A1-30:  is an area of special flood hazard with water surface elevations determined.

Area of special Flood Hazard:  is the land in the flood-prone area subject to 1% or greater change of flooding in any given year.  This area is shown on the FIRM is usually refined to show Zones A, AO, A1-30 and A1-99.

Base Flood:  means the flood having a 1% chance of being equaled or exceeding in any given year.

Building:  See structure.

Chapter:   means one of the chapters of this Flood-Protection Requirements ordinance, which ordinance comprises Article 27 of the Zoning Ordinance.

Community:  means the area of land encompassed in the corporate limits of the City of Burlington and within the extraterritorial zoning authority granted to the City by state law as either or both may be extended from time to time.

Development:  means any man-made improvement of, additions to or alterations of improved or unimproved real estate (including but not limited to buildings or other structures), or mining, dredging, filling, grading, paving, excavation or drilling operations.

Firm:  means the Flood Insurance Rate Map applicable to the city of Burlington and its environs prepared by the Federal Emergency Management Agency on which map the administrator has delineated areas or zones of special flood hazard, to the extent that those areas and the boundaries thereof have been modified and incorporated into the City Zoning Map.  (Which Zoning Map is on file with the City Auditor and which map is incorporated herein by reference.)

Flood or Flooding: means a general and temporary condition of partial or complete inundation of normally dry land areas.

Flood Insurance Study:  means the official report provided by the Federal Emergency Management Agency that includes flood profiles, the Flood Insurance Rate Map, and the water surface elevation of the base flood.

Flood-prone Area:  means any land area susceptible to being inundated by water from any source (see definition of Flood).  The flood-prone area is more extensive than the "area of special flood hazard" for it includes, not only the area of special flood hazard, but also those adjoining areas in which any flooding which might occur during the base flood would be less than one foot in depth.

Flood-proofing:   means any combination of structural and nonstructural additions, changes, or adjustments to structures that reduce or eliminate flood damage to real estate or improved real property water and sanitary facilities, structures and their contents.

Floodway:   means the channel of a river or other watercourse and the adjacent land areas that must be reserved in order to discharge the base flood without cumulatively increasing the water surface elevation of the base flood more than one foot.

Lowest Floor: means the lowest floor of a structure, including the basement.

Mean Sea Level:  means the average height of the sea for all stages of the tide.

Manufactured Home:  means a structure that is transportable in one or more sections, built on a permanent chassis, and designed to be used with or without a permanent foundation when connected to the required utilities.  It includes recreational vehicles or travel trailers placed on a site for 180 c days or more.

Manufactured Home Park or Subdivision: means a parcel (or contiguous parcels) of land divided into tow or more manufactured home lots for rent or sale.

New Construction: means the erection of an entirely new and independent structure (as opposed to an alteration or repair of, or addition to, an existing structure.)

Person:   means any individual or group of individuals, corporation, partnership, association, or any other entity, including state and local governments and agencies. 

Principally Above Ground:  means at least 51% of the actual case value of the structure, less land value, is above the grounds.

Start of Construction: includes substantial improvements, and means the date the building permit was issued, provided the actual start of construction, repair, reconstruction, placement, or other improvement was within 180 days of the permit date.  The actual start means the first placement of permanent construction of a structure on a site, such as the pouring of slab or footings, the installation of piles, the construction of columns, or any work beyond the stage of excavation or the placement of a manufactured home on a foundation.  Permanent construction does not include land preparation, such as clearing, grading and filling; nor does it include the installation of streets and/or walkways; nor does it include excavation for a basement, footings, piers, or foundations or the erection of temporary forms; nor does it include the installation on the property of accessory buildings, such as garages or sheds not occupied as dwelling units or not part of the main structure.

Structure:   means a walled and roofed building, including a gas or liquid storage tank that is principally above ground, as well as a manufactured home.

Subdivision Proposal:  

(A) An application for a zone change,

(B) An application or request for a special use permit, or

(C) A request for approval of a plat pursuant to the provisions of the Land Subdivision Regulations of the City of Burlington (currently Article 24 of the Zoning Ordinance).

Substantial Improvement:  means any repair, reconstruction, or improvement of a structure, the cost of which equals or exceeds 50 percent of the market value of the structure either, 

(A) before the improvement or repair is started, or

(B) if the structure has been damaged, and is being restored, before the damage occurred.  For the purposes of this definition "substantial improvement" is considered to occur when the first alteration of any wall, ceiling, floor, or other structural part of the building commences, whether or not that alteration affects the external dimensions of the structure.  The term does not, however, include any project for improvement of a structure to comply with existing state or local health, sanitary, or safety code specifications which are solely necessary to assure safe living conditions.

Variance: means a grant of relief from the requirements of this ordinance, which permits construction in a manner that would otherwise be prohibited by this ordinance.

Water Surface Elevation: means the projected height reached by floods of various magnitudes and frequencies in the community in relation to the ground or area inundated by the flood as determined by the Flood Insurance Study "Flood Profiles" issued by the Federal Emergency Management Agency in March of 1978, a copy of which study is on file with the City Auditor and which is by this reference incorporated herein.

Work is commenced: See "Start of Construction", number 22.

Section 18-2602.  Restrictions applicable to all Portions of the Area of Special Flood Hazard:  The provisions of this section shall be applicable to all of the land within the community that is shown on the FIRM as being in the area of special flood hazard.  This shall include all areas shown thereon which bear the designation "A" or which bear an "A" prefix.

I. BASIS FOR ESTABLISHING THE AREAS OF SPECIAL FLOOD HAZARD:  The areas of special flood hazard identified by the Federal Emergency Management Agency in a scientific and engineering report entitle "The Flood Insurance Study for the City of Burlington, ND dated January 19, 2000" with an accompanying Flood Insurance Rate Map for Community #380141, Map Panels #38101C0566D and #38101C0568D, and all subsequent revisions thereto is hereby adopted by reference and declared to be a part of this Ordinance.  The Flood Insurance Study is on file at the City Auditor's Office.  Passed on first reading September 7, 1999 and on second reading October 4, 1999.
II. USE OF OTHER BASE FLOOD DATA:  When base flood elevation data has not been provided in accordance with Section 18-2602 1., BASIS FOR ESTABLISHING THE AREAS OF SPECIAL FLOOD HAZARD, the city council shall obtain, review and reasonably utilize any base flood elevation and floodway data available from a Federal, State or other source as criteria for requiring what new construction, substantial improvements, or other development in Zone A are administered in accordance with Section 18-2602 4, SPECIFIC STANDARDS.
III. GENERAL STANDARDS

(1) Anchoring: 

(A) All new construction and substantial improvements, including additions, shall be anchored to prevent floatation, collapse or lateral movement of the structure.

(B) All manufactured homes must be elevated and anchored to resist flotation, collapse or lateral movement.  Methods of anchoring may include, but are not limited to use of over the top or frame ties to ground anchors.  This requirement is in addition to applicable State and Local anchoring requirements for resisting wind forces.

       (2) Construction Materials and Methods:

(A) All new construction and substantial improvements shall be constructed with materials and utility equipment resistant to flood damage.

(B) All new and substantial improvements shall be constructed using methods and practices that minimize flood damage.

(C) All new construction and substantial improvements shall be constructed with electrical, heating, ventilation, plumbing and air conditioning equipment, and other service facilities that are designed and/or located so as to prevent water from entering or accumulating within the components during conditions of flooding.

 (3) Utilities: 

(A) All new and replacement water supply systems shall be designed to minimize or eliminate infiltration of flood waters into the system;

(B) New and replacement sanitary sewer systems shall be designed to minimize or eliminate infiltration of flood waters into the systems and discharge from the systems into flood waters; and:

(C) On-site waste disposal systems shall be located to avoid impairment to them or contamination from them during flooding.

          (4)  Subdivision Proposals:

(A) All subdivision proposals shall be consistent with the need to minimize flood damage;

(B) All subdivision proposals shall have public utilities and facilities such as sewer, gas, electrical, and water systems located and constructed to minimize flood damage;

(C) All subdivision proposals shall have adequate drainage provided to reduce exposure to flood damage; and

(D) Base flood elevation data shall be provided for subdivision proposals and other proposed development, which contain at least 50 lots or 5 acres (whichever is less).

          (5) Encroachments:  The cumulative effect of any proposed development, when 
combined with all other existing and anticipated development, shall not increase the water surface elevation of the base flood more than one-foot at any point.

IV. SPECIFIC STANDARDS:  In all areas of special flood hazards where base flood elevation data have been provided as set forth in Section 18-2601.(9), the following provisions are required:

(1)  Residential Construction:  New construction and substantial improvement of any residential structure shall have the lowest floor, including basement, elevated above the base flood elevation.
(2) Non residential Construction:  New construction and substantial improvement of any commercial, industrial or other nonresidential structure shall either have the lowest floor, including basement, elevated to the level of the base flood elevation; or together with attendant utility and sanitary facilities shall:

(A) be flood proofed so that below the base flood level, the structure is watertight with walls substantially impermeable to the passage of water.

(B) have structural components capable of resisting hydrostatic and hydrodynamic loads and the effects of buoyancy,

(C) be certified by a registered professional engineer or architect that the standards of this subsection are satisfied.  Such certifications shall be provided to the City Council according to Section 18-2606 (6)
(3)   Manufactured Homes:

(A) Manufactured homes shall be anchored in accordance with Section 18-2602 1.1(B).

(B) All manufactured homes or those to be substantially improved shall be elevated on a permanent foundation such that the lowest floor of the manufactured home is at or above the base flood elevation and is securely anchored to an adequately anchored foundation system.

(4)   On or after June 1, 1977, no manufactured home shall be:

(A) Moved into or within the geographical area to which this section applies and,

(B) Placed at a site or location therein for more than five days unless a permit shall first have been obtained from the City Council.  The fee for such permit shall be $3.00.

(5) On or after June 1, 1977, no person may perform or conduct any of the following described operations within the geographical area to which this section applies unless he shall first have obtained a permit from the City Council (unless provision is made elsewhere in the ordinances for the City of Burlington for the issuance of a permit in respect to such operations, in which case such other permit shall apply in lieu of the provisions of this paragraph):

(A) Filling or landfill including the placement of materials associated with other development activities.

(B) Electrical or plumbing work (a) for which a permit is required or which is regulated by the provisions of Title 43 of the North Dakota Century Code, and (b) which is not regulated, or for which no permit is otherwise required by the ordinances of the City of Burlington and other city enactments having the force of law.

(C) All other work in respect to "development" (as defined herein) including but not limited to the laying of sewage or water distribution systems; pipe fitting; heating, air-conditioning and other "mechanical" work in respect to structures or construction; excavation and land drainage.

(D) The fee for such permit shall be $3.00.

Section 18-2603.  Restrictions Applicable to Zone "A":  The provisions of this section shall be applicable to all of the land within the community, which is shown, on the FIRM as being in a zone bearing the designation "A".

(1) The restrictions imposed by Section 18-2602 are incorporated herein by reference and shall be considered as part of this section as though set forth fully herein.

Section 18-2604.  Restrictions Applicable to Zone "A1-30":  The provisions of this section shall be applicable to all of the land within the community, which is shown on the FIRM as being in the zone designated "A1-30".

(1) The restrictions imposed by Section 18-2602 are incorporated herein by reference and shall be considered as part of this section as though set forth fully herein.

(2) All manufactured homes not located within a manufactured home park shall be placed on a lot or at a site which meets the same requirements as though such lot were in fact located within a "new manufactured home park" to which the terms of paragraph "4" above apply.  The provisions of this paragraph shall only apply to a manufactured home which, on or after September 15, 1978,

(A) Is moved into or within the geographical area to which this section applies and

(B) Is placed at a location therein, from which it is not moved within five days.

Notwithstanding the foregoing, this paragraph shall apply to a manufactured home which is removed from its ordinary location as part of an official emergency evacuation of manufactured homes, and which manufactured home is returned to such location, if the location or site of the manufactured home was exempt from the requirements of this paragraph prior to the evacuation.

(3)  Until such time as a Floodway is established in the City of Burlington, no new construction, substantial improvements, or other development (including fill) upon which work is commenced on or after September 15, 1978, shall be permitted unless the cumulative effect of the proposed development, when combined with all other existing and anticipated development, will not increase the water surface elevation of the base flood more than one foot at any one point in the community.  This paragraph shall become null and void upon the effective date of an established Floodway.

Section 18-2605.  Duties of the City Planning Commission:

(1) The Planning Commission shall apply the provisions of this section to subdivision proposals made on or after June 1, 1977, if it shall determine that the premises affected by the subdivision proposal are within the area of special flood hazard shown on the FIRM.  The provisions of this section are in addition to all other provisions of law relating to subdivision proposals.

(2) Subdivision proposals subject to the provisions of this section shall be reviewed to determine that:

(A) The proposal is consistent with the need to minimize flood damage,

(B) Proposed or projected easements for public utilities and facilities, such as sewer, gas, electrical, and water systems, are so located as to minimize or eliminate flood damage, and

(C) Adequate drainage is provided to reduce exposure to flood hazards.

To facilitate such review the Planning Commission may prescribe the type of information it requires and the form in which the information is to be provided as part of the subdivision proposal.

Section 18-2606.  Additional Duties of City Council, Auditor and Mayor:
(1) The City Council, on or after June 1, 1977, shall apply the provisions of paragraphs "1 through 5" of this section to development within the area of special flood hazard shown on the FIRM.  The provisions of this section shall be considered as supplementary to and not as superseding other provisions in state law or in municipal ordinances concerning the form of such application for permit, the showing or demonstration which must be made before a permit may be granted, and the method of procedure by which a permit is granted or denied.

(2) Before the City Council shall grant the permit it shall determine that all necessary permits relating to the proposed development have been received from those including Section 404 of the Federal Water Pollution Control Act Amendments of 1972, 33 USC 1334.  Such determination may be made: 

(A) By requiring that copies of the state or federal permits be included as part of the application for the city permits, or

(B) By the applicant displaying the original of the state or federal permit to the City Council, with the City Council certifying the existence of the same upon the application.

(3) The City Council shall review all permit applications to determine whether the proposed development complies with the requirements imposed by Article 26 as the same may be applicable to the particular premises involved in such application.

(4) The City Council in denying or granting a construction or manufactured home moving permit, or other permits for development, shall review the proposed development as a whole to determine if such development is consistent with the need to minimize flood damage within the community.  Such review and determination shall be independent of and in addition to the determinations required to be made by paragraph "3".

(5) A permit or permits which are required to be granted before work may be undertaken to accomplish a development shall be conditioned upon the completion of such development in strict accordance with the requirements of Article 26 above.  At the discretion of the City Council, such obligation may be secured by a surety bond in the form, and in the amount, and with the conditions as might be determined by the City Council as being necessary and sufficient to insure completion of the development as projected.  If no surety bond is required the City Council shall have the continuing obligation to assure that the development is completed in accordance with provisions of this Article 26 and to that end it may bring an injunctive proceeding on behalf of the City of Burlington in district court or commence proceedings on behalf of the City in municipal court as may be most appropriate to accomplish that result.  The provisions of this paragraph shall apply only to developments on which work is commenced on or after June 1, 1977.

(6) In the event a structure has been flood proofed in accordance with the provisions of this Article 26, the City Council shall require that it receive a written flood proofing certificate from a registered professional engineer or architect to the effect that the flood-proofing methods are adequate to withstand the flood depths, pressures, velocities, impact and uplift forces and other factors associated with the base flood.  The flood-proofing certificate shall indicate thereon the specific elevation (in relation to Mean Sea Level) to which the structure is flood-proofed.  The original of the flood-proofing certificate shall be retained by the City Auditor as a permanent record open for public inspection.  The provisions of this paragraph shall apply only to developments, structures or substantial improvements wholly or partially within the area of special flood hazard shown on the FIRM on which work is commenced on or after June 1, 1977.

(7) The City Auditor shall, as to all new or substantially improved structures within the area of special flood hazard shown on the FIRM on which work is commenced on or after June 1, 1977 obtain and maintain as a permanent record open for public inspection the following information:

(A) The elevation (in relation to Mean Sea Level) of the lowest floor (including basement);

(B) Whether or not such structure contains a basement, and

(C) If applicable, the elevation (in relation to Mean Sea Level) to which the structure has been flood-proofed.

(8)    The City Mayor shall notify in writing adjacent communities and the State Water Commission prior to the alteration and relocation of a watercourse within the community and he shall submit copies of these notifications to the Federal Emergency Management Agency.  He shall further assure that the flood carrying capacity within the altered or relocated portion of the watercourse is maintained at no less than the capacity prior to such alteration or relocation.  To achieve the purposes set forth herein the Mayor is permitted on behalf of the City of Burlington to bring appropriate court proceedings to enjoin acts by private persons who, to a reasonable degree of certainty, would have the tendency to diminish the capacity of a watercourse within the community.  The Mayor is further authorized to issue cease and desist order to any persons acting under the authority of the City if in his opinion such person is engaging in activities which, to a reasonable degree of certainty, would have the tendency to diminish the capacity of a water course within the community.

Section 18-2607.  Additional Duties of the Mayor:

(1) The city mayor is hereby appointed as the official with the primary responsibility and authority to implement such commitments as may be required by the Federal Emergency Management Agency.

(2) The city mayor is designated as the official with the responsibility and authority to submit an annual report to the Federal Emergency Management Agency concerning the participation by the City of Burlington in the national flood insurance program, which report shall describe the development and implementation of flood-prone area management regulations.  He shall also perform on behalf of the City all other actions required of the City including, generally speaking, filing bi-annual report forms, and submitting documents and evidence of actions to the Federal Emergency Management Agency and the State Planning Commission.

(3) The City Mayor is designated as the official with the authority and responsibility to file such reports and take such actions as may be required by Federal Emergency Management Agency.

Section 18-2608.  Variance Procedure:

(1) The Planning Commission as established by the Burlington City Council shall hear and decide appeals and requests for variances from the requirements of this ordinance.

(2) The Planning Commission shall hear and decide appeals when it is alleged there is an error in any requirement, decision, or determination made by the City Council in the enforcement or administration of this ordinance.

(3) Those aggrieved by the decision of the Planning Commission or any taxpayer may appeal such decision to the Ward County District Court, as provided in N.D.C.C. 27-05-06.

(4) In passing upon such applications, the Planning Commission shall consider all technical evaluations, all relevant factors, standards specified in other sections of this ordinance and:

(A) The danger that materials may be swept onto other lands to the injury of others;

(B) The danger to life and property due to flooding or erosion damage;

(C) The susceptibility of the proposed facility and its contents to flood damage and the effect of such damage on the individual owner

(D) The importance of the services provided by the proposed facility to the community;

(E) The necessity to the facility of a waterfront location, where applicable;

(F) The availability of alternative locations, for the proposed use, which are not subject to flooding or erosion damage;

(G) The compatibility of the proposed use with existing and anticipated development;

(H) The relationship of the proposed use to the comprehensive plan and floodplain management program for that area;

(I) The safety of access to the property in times of flood for ordinary and emergency vehicles;

(J) The expected heights, velocity, duration, rate of rise, and sediment transport of the floodwaters and the effects of wave action, if applicable, expected at the site; and

(K) The costs of providing governmental services during and after flood conditions, including maintenance and repair of public utilities and facilities such as sewer, gas, electrical, and water systems, and streets and bridges.

(5) Generally, variances may be issued for new construction and substantial improvements to be erected on a lot of one-half acre to less in size contiguous to and surrounded by lots with existing structures constructed below the base flood level, providing items A-K in Section 18-2608 (4) have been fully considered.  As the lot size increases beyond the one-half acre, the technical justification required for issuing the variance increases.

(6) Upon consideration of the factors of Section 18-2608 (4) and the purpose of this ordinance, the Planning Commission may attach such conditions to the granting of variances, as it deems necessary to further the purposes of this ordinance.

(7) The City Auditor shall maintain the records of all appeal actions and report any variances to the Federal Emergency Management Agency upon request.

Section 18-2609.  Conditions for Variances:

(1) Variances may be issued for the reconstruction, rehabilitation, or restoration of structures listed on the National Register of Historic Places or the State Inventory of Historic Places, without regard to the procedures set forth in the remainder of this section;

(2) Variances shall not be issued within the identified floodplain if any increase in flood levels during the base flood discharge would result.

(3) Variances shall only be issued upon a determination that the variance is the minimum necessary, considering the flood hazard, to afford relief;

(4) Variances shall only be issued upon:

(A) A showing of good and sufficient cause;

(B) A determination that failure to grant the variance would result in exceptional hardship to the applicant; and

(C) A determination that the granting of a variance will not result in increased flood heights, additional threats to public safety, cause fraud on or victimization of the public as identified in Section 18-2608 (4), or conflict with existing local laws or ordinances.

(5)   Any applicant to whom a variance is granted shall be given written notice that the structure will be permitted to be built with a lowest floor elevation below the base flood elevation and that the cost of flood insurance will be commensurate with the increased risk resulting from the reduced lowest floor elevation.

Section 18-2610.  Provisions of this Article:  The provisions of this Article of the Zoning Ordinance govern over and supersede any conflicting or inconsistent provisions in other municipal ordinances and in private restrictive covenants, agreements, easements and the like.  However, when the provisions of the Article are consistent with the provisions of other municipal ordinances or private agreements relating to land use, all the provisions shall be considered supplementary to one another.

ARTICLE XXVII.

Section 18-2701.  Severability:  If any section, paragraph, clause, phrase or part of this zoning ordinance is for any reason held invalid, such decision shall not affect the validity of the remaining provisions of the ordinance; and the application of those provisions to any persons or circumstances shall not be affected thereby.

ARTICLE XXVIII.

Section 18-2801.  Amendments and Changes:  The City Council may on its own motion or on petition, amend, supplement, or change by ordinance the regulations or districts established herein or subsequently established but no such amendment shall be made without a public hearing before the Planning Commission.  The public hearing shall be recessed and continued to a time and date certain, to be not less than 10 days after the initial hearing; provided that, however, if by the end of the initial public hearing it shall appear that no appearances have been made at any time either in writing or in person opposing the action proposed to be taken, then the Planning Commission at its own discretion may either continue the hearing and forward its recommendations to the City Council.

Section 18-2802.  Notice by Publication:  Notice of the time, place, and purpose of the initial hearing shall be given by publication once in a newspaper generally circulated in the City of Burlington, with such notice to be published at least seven days prior to the initial hearing, exclusive of the day of publication and the day of the hearing.  The same notice shall be sent by certified mail, return receipt requested, not later than the date of publication of such notice to the owners of the premises to which the proposed zone change or other amendment of these regulations applies (the "affected area") and to the owner of the premises lying within one hundred and fifty feet (exclusive of streets and alleys) of the affected area.  The expense of providing such notices shall be paid by the proponent of the zone change or other amendment pursuant to Section 6 hereof.

Section 18-2803.  Requirement of Mailed Notices:  The requirement that notice be mailed to landowners may be waived in whole, or in part (by such devices as selective or random mailing) in respect to proposals for zone change or proposed amendments to these regulations, which are initiated by the city itself.  Such waiver shall be by resolution joined in by two-thirds of the City Council and may be made at any time before or after the public hearing.

Section 18-2804.  Protest:  If a protest against a change, supplement, modification, amendment, or repeal is signed by the owners of twenty (20) percent or more:

(1) Of the area included in such proposed changes; or

(2) Of the area adjacent, extending one hundred fifty (150) feet from the area to be changed, excluding the width of streets; not including municipally owned land in the computation, the amendment shall not become effective except by the favorable vote of three-fourths (3/4) of all of the members of the City Council, provided that the protest must be in writing and must be filed with the City Auditor before the closing of the public hearing.

Section 18-2805.  Petitions for Change of Established Zoning Districts:  All petitions requesting a change, amendment, or supplement of the established zoning districts of the city and regulations connected therewith shall be filed by the person requesting such action and such petition shall contain the street address of the petitioner, the lot number of any real estate owned by him adjacent to the area proposed to be changed and shall also contain an accurate legal description of the district or parts of districts proposed to be so altered.  Such petition shall also recite facts indicating that the proposed change will not be detrimental to the general public interest and the purposes of this ordinance and shall further disclose the purpose for which such property is sought to be used.

Section 18-2806.  Petition for change in Regulation:  A petition for a change in the regulations or districts herein or subsequently established shall be filed with the City Auditor in duplicate.  A fee of $15.00 shall be paid at the time of filing, to be applied to the cost of publication and mailing of the notice of hearing on said petition, and the petitioner shall pay the total cost of publishing and mailing such notice as a prerequisite to final action of the petition by the planning commission.

Section 18-2807.  Post-Amendment Publication and Certification not required:  

(1) Notwithstanding the provisions of NDCC 40-47-04 and 40-47-05 to the contrary no publication of a notice of the establishment of any regulation, restriction, or boundary nor amendment of the zoning ordinance shall be required after the City Council acts to establish such regulation, restriction, boundary or amendment.

(2) Notwithstanding the provisions of the NDCC 40-47-04 and 40-47-05 to the contrary, a certified copy of an ordinance or resolution with respect to or affecting zoning need not be filed with the City Auditor, but rather the City Auditor shall file copies of such ordinances or resolutions in the same manner as applies to other ordinances or resolutions.

Section 18-2808.  Rule of Law; Penalty Clause
It shall be unlawful and shall constitute an offense against the ordinances of the City of Burlington for any person to commit an act prohibited by this Chapter of the Code of Ordinances.  The penalty for each such offense shall be up to five hundred dollars ($500) per offense.
ARTICLE XXIX.

Section 18-2901. Extension of City of Burlington Zoning Authority, Power, and Jurisdiction to Extraterritorial Zone:  Pursuant to NDCC 40-47-01.1 the zoning authority, power, and jurisdiction of the City of Burlington is hereby extended to that geographical area lying outside the City and adjacent to and within 1 mile of the corporate city limits.  This area shall be known as the extraterritorial zone".  Passed first reading December 1, 1997 and second reading January 5, 1998.  (8/4/14)Pursuant to NDCC 40-47-01.1 the zoning authority, power, and jurisdiction of the City of Burlington is hereby extended to that geographical area lying outside the City and adjacent to and within 1 mile of the corporate city limits as of August 4, 2014 except those areas located within the City of Minot's 2-mile extraterritorial zoning limits as of August 4, 2014.  This area shall be known as the "Extraterritorial Zone".  The Extraterritorial Zone shall include the following areas:

Township 155N, Range 83W

W1/2, W1/2 E1/2, and SW1/4 SW1/4 of Section 7; Section 18, Section 19 except the E1/2 SW1/4; NW1/4, and the W1/2 NE1/4 of Section 30

Township 155N, Range 84W

Section 1; Section 2; E1/4 and SW1/4 NE1/4 of Section 3; NE1/4 NE1/4 of Section 10; Section 11, Section 12, Section 13, Section 14 except the SW1/4 SW1/4; NE1/4 NW1/4, NE1/4, and NE1/4 SE1/4 of section 23, Section 24; NE1/4 NW1/4 and NE1/4 except the SW1/4 of Section 25

Township 156N, Range 83W

W1/4 of Section 31

Township 156N, Range 84W

S1/2 of Section 25; S1/2 of Section 26; E1/4 of Section 34; Section 35; Section 36

Passed 1st reading 8/4/14, passed 2nd reading 9/2/14.

Section 18-2902.  Use Regulations:  The lands brought within the zoning jurisdiction of the City of Burlington by this ordinance are hereby zoned in accordance and in conformity with the zoning earlier placed upon such land or portions thereof by the Ward County Board of County Commissioners.  However, in the event that there is a conflict between this zoning ordinance and the Ward County Zoning resolution in respect to the definition or use of a term, the definition and interpretations of this zoning ordinance shall control.  Further, in the event of a conflict between restrictions and permissible uses in respect to any zone as set forth in the Ward County Zoning resolution and as set forth in this zoning ordinance, this zoning ordinance shall control.

Section 18-2904.  Code Enforcement:  
The provisions of this zoning ordinance and the provisions of Chapter 6 and 7 of the City of Burlington Code of Ordinances shall be applied to the geographical area within the extraterritorial zone as though such area constituted part of the city within the city limits.

CHAPTER 19

TREE PLANTING AND MAINTENANCE

An ordinance providing for the control and prevention of all highly contagious and/or destructive tree diseases, the trimming and care of trees, the planting of trees and removal of unsound, diseased trees; defining nuisance and providing for the abatement thereof and providing penalties for violation thereof.  Whereas the City Council has determined that the health of the elm trees within the City of Burlington is threatened by a fatal disease known as Dutch Elm Disease and that the loss of these trees growing upon public and private premises would substantially depreciate the market value of the property and impair the safety and welfare of the public and that the program for tree planting and tree care should be more fully defined, the City Council of the City of Burlington does hereby ordain:

Section 19-101. Definitions:  For the purpose of this ordinance, the following terms, phrases, words, and their deviations shall have the meaning given herein.

Person:  any person, firm, partnership, association, corporation, company, or organization of any kind.

Streets:  the entire width of every public way or right-of-way when any part thereof is open to the use of the public, as a matter of right, for purposes of vehicular and pedestrian traffic.

Boulevard: the space between the sidewalk or normal location of the sidewalk, and the curb line or curb.

Width of Boulevard:  the distance between the sidewalk, or the normal location of the sidewalk, and the curb line or curb.

Property Line:  the outer boundaries of any lot or parcel of land.

Property Owner:  the person owning such property as is shown by the Ward County, North Dakota Register of Deeds.

Public Trees:  all shade and ornamental trees now or hereafter growing on any public right-of-way or in any public place or park.

Section 19-102.  Administration.
The City Council and Mayor shall act as the Burlington Tree Committee and Forester until such time it becomes necessary to appoint other individuals to carry out the duties set forth in this ordinance.

Section 19-103.  Protection of Public Trees.
(1) Injuring Trees:  No person shall intentionally damage, cut or carve any public tree; attach any rope, wire or nails, advertising posters or other contrivance to any tree; allow any gaseous liquid, or solid substance which is harmful to such trees to come in contact with them; or set fire to or permit any fire to burn
(2)  when such fire or heat from the fire will injure any portion of the tree.

(3) Planting Trees:  Unless otherwise allowed for specific reasons, all trees shall have comparatively straight trunks, well developed leaders and that all trees must be free of insects, diseases, and other objectionable features at the time of planting.

(A) In new plantings, the trees will be planted no closer than three (3) feet to the curb line or closer than two (2) feet to any sidewalk or the normal location of the sidewalk from the curb line.
(B) In old plantings, the trees shall be planted in line with the existing plantings on the block.

(C) Trees shall be planted at least thirty-five (35) feet from street intersections and at least fifteen (15) feet from driveways and alleys.

(3)  Tree Trimming and Maintenance:  It shall be unlawful for any person to trim trees in any boulevard unless done as follows:

(A) It shall be unlawful as a normal practice for any person, firm, or city department to top any street tree, park tree or other tree on public property.  Topping is defined as the severe cutting back of limb to stubs larger than three (3) inches in diameter within the tree's crown to such a degree so as to remove the normal canopy and disfigure the tree.

(B) Exemptions are made to Section 21-103 (3) A. in the event of an emergency condition as determined by the public utilities companies.

(C) Every owner of any tree overhanging any street or right-of-way within the city shall prune the branches so that such branches shall not obstruct the light from any street lamp or obstruct the view of any street intersection and so that there shall be a clear space of eight (8') feet above the surface of a sidewalk and twelve (12') feet above the street.

(D) All cuts shall be made with a saw or pruner and only at the node crotches.  No stubs shall be left.

(E) All dead or rotted limbs in the utility trimming areas shall be removed.

(F) Stumps of all removed trees shall be cut to at least three (3") inches below the ground and the soil replaced and the area leveled.

Section 19-104.  Nuisance Declared.
The following are considered public nuisances whenever they may be found within the City of Burlington:

(1) Any living or standing Elm tree or part thereof infected to any degree with the Dutch Elm Disease fungus, Ceratocystis Ulmi, and which harbors any of the elm bark beetles, Scolytus multistriatus or Hylurgopinus rufipes.

(2)  Any tree harboring insect or disease organisms of a contagious and fatal nature, which pose a serious threat to surrounding trees if not immediately removed and disposed of.

(3) Any dead elm tree or part thereof, including logs, branches, stumps, firewood or other elm material from which the bark has to been removed to be chipped or buried in a landfill.

(4) Any tree, shrub or hedge, or part thereof, growing upon public property or upon private property and/or overhanging or interfering with the use or vision of any public walk, street or highway, park, public place or street sign, within the City of Burlington, which in the opinion of the City Forester, endangers the life, health, safety, or property of the public.

(5) Any tree, shrub, or hedge, or part thereof growing upon public property or upon private property that is found to be dangerous or unsafe.

Section 19-105.  Abatement.
It is unlawful for any person to willfully permit any public nuisance as defined in Section 19-104 to remain on any premises owned or controlled by him within the City.  Such nuisance may be abated in the manner prescribed by this ordinance.

Section 19-106.  Inspection and Investigation.
(1) The City Forester and/or Shade Tree Committee shall inspect all premises and places within the City as often as practicable to determine whether any condition described in Section 19-104 exists therein.

(2) The City Forester and/or Shade Tree Committee may enter upon private premises at any reasonable time for the purpose of carrying out any of the duties assigned to them under this ordinance.

(3) The City Forester, upon finding a suspect Dutch Elm Diseased tree, immediately shall take and send appropriate specimens of samples to a qualified plant disease diagnostician.  No action to remove suspect trees or wood shall be taken until positive diagnosis of the disease has been made.

(4) Within five days of receipt of the diagnosis, the owner of the property from which the specimen was obtained shall be notified by the City Forester of the result by registered mail.

(5) A major survey shall be made every five (5) years.

(6) The inspection shall determine all hazards as specified in Section 19-104 (4).  The owner shall be notified in writing of the existence of the nuisance and given a reasonable time for its removal.

Section 19-107.  Abatement of Nuisance or Tree Hazards on Public Property.
(1) In abating the nuisances on public streets, alleys, boulevards or public ways as defined in Section 19-104 (1 & 2), the city Forester shall cause the infected tree or wood to be removed or otherwise effectively treated so as to destroy and prevent as fully as possible the spread of Dutch Elm Disease fungus and elm bark beetles.  Such abatement procedures shall be carried out in accordance with the latest technical and expert methods and plans as may be designated by the Commissioner of Agriculture of the State of North Dakota.  The City Forester shall establish specifications for tree removal and disposal methods consistent therewith.

(2) In abating tree hazards on public property as defined in Section 19-104 (3), the City Forester shall cause such hazards to be removed and disposed in accordance with tree care regulations of the Forestry Department.

(3) The costs for nuisance abatements on public property within the City will be the responsibility of the City of Burlington.

Section 19-108.  Abatement of Nuisances or Tree Hazards on Private Property.
The City shall have the power and authority to prune or remove, or order to prune or remove any such trees or shrubs on private property:

(1) Whenever the City Forester finds with reasonable certainty that the Dutch Elm disease defined in Section 19-106 (3) exists in any tree or wood located on private property, outside of any public way in the City, he shall notify the owner or person in control of such property on which the nuisance is found by registered or certified mail within five days of receipt of the diagnosis.  The City Forester shall direst that the diseased tree by removed and effectively treated in a manner approved by the City Forester within ten (10) days of receipt of such notice.  If such owner can be found, a copy of said notice shall be posted upon said infected tree.  If said tree is not so removed and/or treated as specified within ten (10) days after posting of the notice, the City Forester shall remove and/or treat said tree.  The owner or person in charge may be charged with a violation of this ordinance of maintaining a nuisance and that the City, by and through the office of the City Forester, may abate the nuisance.

(2) The nuisance as defined in Section 19-106 (4 & 5) shall be abated by the owner following notification of the existing nuisance.  If not corrected or removed within the time allotted, the City Forester shall authorize the removal or correction to be done in accordance with recommended procedures of the Office of the City Forester.

(3) The City Auditor shall keep in the City Office, a book called "Nuisance Abatement, Special Assessment Book" and shall enter the cost of the abatement of a nuisance as declared against the lot or parcel of land from which the nuisance was abated, with the name of the owner.

(4) At the regular meeting of the City Council in September of each year, the City Council shall review all such assessments and hear all complaints against the same and approve the same as finally adjusted, and the City Auditor shall certify to the County Auditor a list of the lots and parcels of land specially assessed for such purpose, and the sum shall be collected as other city taxes are collected.

(5) The costs for nuisance abatements on private property shall be the responsibility of the property's landowner.

(6) The cost of tree planting for replacement of diseased trees on boulevards of private property will be the responsibility of the private owner.

Section 19-109.  Legality of Ordinance and Parts Thereof.
Should any section, clause, or provision of this Ordinance be declared by the Court of competent jurisdiction be invalid, the same shall not affect the validity of the Ordinance as a whole, or parts there, other than the part so declared to be invalid.

Section 19-110.  Violation and Penalty.
Any persons, firm or corporation violating or failing to comply with of the provisions of this Ordinance shall be guilty of a Class B misdemeanor, and upon conviction thereof, shall be subject to a fine not to exceed five hundred dollars ($500).

Section 19-111.  Adoption of Ordinance.
This ordinance was passed on first reading July 5, 1994 and on second reading August 1, 1994.

CHAPTER 20

RECOGNITION OF PUBLIC SPIRITED ORGANIZATIONS

Section 20-101.  Senior Citizens.
Be it ordained by the City Council of the City of Burlington "The Friendly Seniors of Burlington, Inc." is hereby recognized as the official representative of senior citizens of Burlington, North Dakota.

Section 20-102.  Other Organizations.
Be it ordained by the City Council of the City of Burlington, North Dakota

(1) Desour Valley EDC, DLB Sports Boosters, Burlington Recreations Commission, The Scout troops, DLB Music Boosters, First Responders, Burlington Firefighters, DLB Jaycees, the DLB Schools and the local church groups of Peace Lutheran and Burlington Baptist Church as are hereby recognized as public spirited organizations representing their respective groups in the City of Burlington.

(2) Passed on first reading February 3, 1997 and on second reading March 3, 1997.


CHAPTER 21

ANNEXATIONS TO THE CITY OF BURLINGTON

Section 21-101.  Perlichek Property:  Whereas the owner of the hereinafter described real estate, lying contiguous to the City limits of the City of Burlington, Ward County, North Dakota, having duly signed and filed a Petition for the Annexation thereof to the said City of Burlington, and no protests having been filed to the same.

(1) Be it therefore ordained by the City of Burlington that the hereinafter described property be annexed to and henceforth shall be a part of the City of Burlington:

Lot 1 of Outlot 16 of the SW 1/4 NW 1/4 in Sec 1, Twp 155, Rg. 84, Ward County, ND, less Sublot 1 thereof.
(2) Passed on first reading April 1, 1974 and on second reading May 6, 1974.

Section 21-102.  Pitts Property:  The owners of the property thereinafter described, having presented to the City Council of the City of Burlington, County of Ward, State of North Dakota, their petition calling for the annexation to the said City of the following described property, on motion duly made, seconded and unanimously passed, the following was adopted at a regular meeting of the City Council held in Burlington.

(1)  Be it ordained that the property hereinafter described, upon final adoption of this Ordinance pursuant to North Dakota Law, shall be annexed and henceforth become a part of the City of Burlington, which property is described as follows:

      Lot A of Outlot 6 of the Northeast Quarter of the Northeast Quarter (NE 1/4 NE 1/4) and the Southeast Quarter of the Northeast Quarter (SE 1/4 NE 1/4) in Section 2, Township 155, Range 84, Ward County, North Dakota.

(2)  Passed on first reading on March 8, 1977 and on second reading on April 4, 1977.

Section 21-103.  Parkway Second Addition:  The owner of the property hereinafter described, having presented to the City Council of the City of Burlington, County of Ward, State of North Dakota, its petition calling for the annexation to the said City of the following described property, on motion duly made, seconded and unanimously passed, the following was adopted at a regular meeting of the City Council.

(1)  Be it ordained that the property hereinafter described, upon final adoption of the Ordinance pursuant to North Dakota Law, shall be annexed and henceforth become a part of the City of Burlington:

               All of Parkway Second Addition to the City of Burlington, Ward County, North Dakota.

(2)  Be it ordained that said real estate shall be zoned "R-1".

(3)  Passed on first reading on April 4, 1977 and on second reading on May 2, 1977.

Section 21-104.  Durango Hills Addition, Burlington Heights Addition, and Steen's Fourth Addition:

(1) Be it ordained by the City Council of the City of Burlington:

(2) The City Council finding that chapter 40-51.2 of the North Dakota Century Code having been in all material respects complied with, and that annexation of the following described property is appropriate, does hereby annex to the City of Burlington the following described real property, to wit:

(A) Durango Hills Addition to the City of Burlington

(B) Burlington Heights Addition to the City of Burlington

(C) Steen's Fourth Addition to the City of Burlington.

(3)  Passed on first reading on August 2, 1982 and on second reading on August 23, 1982.

Section 21-105.  Schoenwald's First Subdivision:

(1) Be it ordained by the City Council of the City of Burlington:

(2) The City Council finding that chapter 40-51.2 of the North Dakota Century Code having been in all material respects complied with, and that annexation of the following described property is appropriate, does hereby annex to the City of Burlington the following described real property, to-wit:

Schoenwald's First Subdivision.

(3) Passed on first reading on August 23, 1982 and on second reading on September 7, 1982. 

Section 21-106.  Burlington Heights Second Addition:
(1) Be it ordained by the City Council of the City of Burlington:

(2) The City Council finding that chapter 40-51.2 of the North Dakota Century Code having been in all material respects complied with, and that annexation of the following property is appropriate, does hereby annex to the City of Burlington the following described real property, to-wit: 

Burlington Heights Second Addition.

(3)  Passed on first reading on March 21, 1983 and on second reading on April 4, 1983.

Section 21-107.  Five Miscellaneous Lots:
(1) Be it ordained by the City Council of the City of Burlington:

(2) The City Council finding that chapter 40-51.2 of the North Dakota Century Code having been in all material respects complied with, and that annexation of the following properties is appropriate, does hereby annex to the City of Burlington the following described lots:

(A) CHURCH:  Outlot 17, NE 1/4 NE 1/4 Section 2-155-84.

(B) SCHOOL:  Outlot 7, SE 1/4 SE 1/4 Section 2-155-84.

(C) CITY HALL:  That portion of W 1/2 NE 1/4 Section 2-155-84 included in a parcel described as beginning at a point 1320.0 ft west of the SE corner of said NE 1/4 and running north 108.42 ft then N 29 degrees 35' W 640.0 ft then S 36 degrees 34' W 827.97 ft then E 809.12 ft to the point of beginning but not including U.S. 2 & 52 Bypass right of way or Burlington Heights 2nd Addition.

(D) EXTRA PIECE BETWEEN SCHOOL AND HIGHWAY:  That portion of SE 1/4 SE 1/4 Section 2-155-84 lying east of Highway 2 & 52 Bypass right of way and not included in Durango Hills Addition or Outlot 17.  Approximately 0.6 acres.

(E) EXTRA PIECE BY STEENS FIRST ADDITION:  That portion of NW 1/4 SE 1/4 Section 2-155-84 lying east of Highway 2 & 52 Bypass right of way and not included in Steen’s First Addition or Burlington Heights Addition.  Approximately 1.0 acre.

(3) Passed on first reading April 18, 1988 and on second reading on May 23, 1988.

Section 21-108.  Plat D of Outlot 26, Burlington Sports Complex:
(1) Be it ordained by the City Council of the City of Burlington:

(2) That the property hereinafter described, upon final adoption of the Ordinance pursuant to North Dakota law, shall be annexed and henceforth become a part of the City of Burlington: 

Plat D of Outlot 26 of NW 1/4 NW 1/4, SW 1/4 NW 1/4, Sec 1, Twp 155, Rg 84.

(3)  Be it ordained that said Plat D shall be zoned as "A-1".

(4)  Passed on first reading September 6, 1988 and on second reading on November 7, 1988.

Section 21-109.  Wallace Property:
(1) Be it ordained by the City Council of the City of Burlington:

(2) The property hereinafter described, upon final adoption of the Ordinance pursuant to North Dakota law, shall be annexed and henceforth become a part of the City of Burlington:

That portion of SW 1/4 NW 1/4 and government lot 2 line south of Soo Line RR and north of Highway 2 & 52 Bypass less portion previously annexed of section 2-155-84W.  This contains 11.86 acres.

All that portion of E 1/2 NE 1/4 of Sec 2-155-84W lying within a strip of land 200' wide measured on the SWly side of the following described highway center line surveyed and staked over and across said E 1/2 NE 1/4 and accepting all that portion of said E 1/2 NE 1/4 lying within 100' of the center line.  Said strip contains .46 acres.

(3) Be it ordained that said property shall be zoned "A-1".

(4) Passed on first reading January 7, 1991 and on second reading on March 4, 1991.

Section 21-110.  Extending the Boundary of City of Burlington:
(1) Be it ordained by the City Council of Burlington

(2) The city limits of the City of Burlington are hereby extended to include as a part of the property contained within the corporate limits of the City of Burlington, the following described property:

(A) All of Outlots 5 and 8 of the NE 1/4 of Section 2, Township 155 North, Range 84 West; and Outlots 9 and 15 of the NW 1/4 of Section 1, Township 155 North, Range 84 West, Ward County, North Dakota.

(B) Lot A and the West 333.3 feet of Lot B of Outlot 16, and the West 333.3 feet of Outlot 17, of the NW 1/4 of Section 1, Township 155 North, Range 84 West, Ward County, North Dakota.

(C) This property shall be zoned "A-1" Agricultural District.  Any development of this property shall be in accordance with the provisions of "A-1" Agricultural District zoning as set forth in the City of Burlington Zoning Ordinance.

(D) Passed on first reading June 6, 1977 and on second reading on June 20, 1977.

(3) The city limits of the City of Burlington are hereby extended to include as a part of the property contained           within the corporate limits of the City of Burlington, the following described property:

(A) A portion of outlot 16, NW 1/4, SE 1/4, Section 2, Township 155 N, Range 84 W, to be known as Block 1, Steen's First Addition to the City of Burlington, North Dakota.  Area is located at Highway 2 and 52 and Colton Avenue West.

(B) A portion of outlot 16, NW 1/4, SE 1/4, Section 2, Township 155 N, Range 84 W, to be known as Block 1, Steen's Second Addition to the City of Burlington, North Dakota.  Area is located at Highway 2 and 52 and Colton Avenue West. 

(C) Be it also ordained that said real estate shall be zoned residential.

(D) Passed on first reading on December 1, 1980 and on second reading on January 1, 1981.

Section 21-111.  Extending the boundary of City of Burlington:
(1) Be it ordained by the City Council of the City of Burlington:

(2) The City of Burlington, being the owner in fee simple, or the owner of an easement, to all of the following properties and those properties being contiguous and adjacent to the City of Burlington, the following property shall be annexed to the City of Burlington pursuant to NDCC 40-51.2-03:

(A) Park Road from the northernmost point of Outlot 17, NE1/4 NE1/4 Section 2-155-84 and along that road until it meets the southeastern most point of Lot A, Outlot 4, Section 36-156-84;

(B) Lot A, Outlot 4, Section 36-156-84;

(C) Lot B, Outlot 27, Sec 35-156-84.  

(3) The city auditor is hereby authorized and directed to publish this ordinance once in the Minot Daily News.

(4) Passed first reading April 6, 1992 and second reading on May 
4, 1992.

Section 21-112 Extending the Boundary of the City of Burlington:
(1) Be it ordained by the City Council of Burlington:

(2) The city limits are extended to include as a part of the property contained within the corporate limits of the city of Burlington the following described property:

Lot 16 Johnson's Second Addition

(3) The city auditor is hereby authorized and directed to publish this ordinance once in the Minot Daily News.

(4) This property will be zoned agricultural (A-1).

(5) Passed first reading April 4, 1994 and second reading on May 2, 1994

Section 21-113.  Extending the Boundary of the City of Burlington:
(1) Be it ordained by the City Council of Burlington:

(2) The city limits are extended to include as part of the property contained within the corporate limits of the City of Burlington, the following described properties:

(A) The unplatted portion of the SW 1/4 and the SW 1/4 SE 1/4 of Section 1, Township 155 North, Range 84 West, Ward County, North Dakota; lying adjacent to and between the Soo Line Railroad and the Souris River.

(B) All that portion of Johnson Street, lying in the SW 1/4 of Section 1, Township 155 North, Range 84 West, Ward County, North Dakota.

(C) All that portion of the Soo Line Railroad lying in the SW 1/4 Section 1, Township 155 North, Range 84 West, Ward County, North Dakota.

(3)  This property will be zoned agricultural.

(4)  Passed first reading on November 4, 1996 and on second reading January 6, 1997.

Section 21-114. Extending the boundary of the City of Burlington:

(1) Be it ordained by the City Council of the City of North Dakota

(2) The city limits of the city of Burlington are hereby extended to include as a part of the property contained within the corporate limits of  the City of Burlington, the following described property:

(A) All that portion of Johnson Street, lying in the NW1/4 of Section 12, Township 155 North, Range 84 West, Ward County, North Dakota.

(B) All that portion of US Highway 2&52 lying within a corridor 66’ wide extending what is the extension of 29th Avenue NW lying adjacent to the northerly boundary of Lot 1, DeSour Addition to the City of Burlington, North Dakota.

(C) All that portion of 29th Avenue NW lying adjacent to the northerly boundary of Lot 1, DeSour Valley Addition to the City of Burlington, North Dakota

(D) All that portion of right of way dedicated to the public lying adjacent to the southerly boundary of Lot 1, DeSour Valley Addition to the City of Burlington, North Dakota

(E) All that portion of Lot 1, Desour Valley Addition to the City of Burlington, North Dakota.

(F) The above described property is further illustrated in Exhibit A.

(G) This property shall be zoned “A-1” Agricultural District.  Any development of this property shall be in accordance with the provisions of “A-1” Agricultural District zoning as set forth in the city of Burlington Zoning Ordinance.  Passed first reading 3/7/11, passed second reading 4/19/11.
Section 21-115.  Extending the boundary of the City of Burlington: Be it ordained by the City Council of the City of Burlington ;  1.  The city limits of the City of Burlington are hereby extended to include as a part of the property contained within the corporate limits of the City of Burlington, the following described property: a.  all that portion of lot B of Olt. 20, section 1, township 155N, range 84W, Burlington Township, known as Skees property:  The above described property is further illustrated in exhibit A (map).  C.  This property shall be zoned  “R-1” single family residence district.  Any development of this property shall be in accordance with the provisions of  “R-1” single family residence district zoning as set forth in the City of Burlington zoning ordinance.  Passed first reading 10/3/11, passed second reading 11/7/11.
Section 21-116. Extending the Boundary of the City of Burlington:
(1) Be it ordained by the City Council of Burlington:

(2) The city limits are extended to include as part of the property contained within the corporate limits of the City of Burlington, the following described properties:

(A) Block 1, Pointe of View 3rd Subdivision to the City of Burlington, North Dakota.

(B) All that portion of the right of way dedicated to the public on the plat of Pointe of View 3rd Subdivision to the City of Burlington, North Dakota, lying between Block 1 and the Ward County Road 10 right of way.

(C) The aforementioned parcels are depicted in Exhibit A of this section.  Passed first reading on April

2, 2012.  Passed second reading on June 4, 2012.
Section 21-117. Extending the Boundary of the City of Burlington:
(3) Be it ordained by the City Council of Burlington:

(4) The city limits are extended to include as part of the property contained within the corporate limits of the City of Burlington, the following described properties:

(A) All that portion of the county road 10 right of way lying between the West line of Section 13-155-84 and Highlands Ranch.  

(B) Highlands Ranch

(C) The aforementioned parcels are depicted in Exhibit A of this section.  Passed first reading on April

2, 2012.  Passed second reading on June 4, 2012.
Section 21-118. Extending the Boundary of the City of Burlington:
(5) Be it ordained by the City Council of Burlington:

(6) The city limits are extended to include as part of the property contained within the corporate limits of the City of Burlington, the following described properties:

(A) Block 2, Pointe of View 3rd Addition to the City of Burlington, North Dakota.  Passed first reading on November 5, 2012.    Passed second reading on December 3, 2012.

CHAPTER 22

REZONING OF PROPERTIES WITHIN CITY'S ZONING JURISDICTION

Section 22-201.  Re-Zoning of Blocks 1 and 2 of Hacienda Acres Addition:  Be it ordained that the City Council of the City of Burlington that the property described below is hereby zoned "R-1" Single Family Residence District:     All of Blocks 1 and 2 of Hacienda Acres Addition to the City of Burlington, Ward County, North Dakota.    (1)  The "R-1" Single Family District zone of the above described property shall be in accordance with the provisions of "R-1 Single Family Residence District zoning as set forth by the City of Burlington Zoning Ordinances.   (2)  Passed on first reading on August 15, 1977 and on second reading on September 6, 1977.

Section 22-202.  Re-Zoning of Lots 2-9 Hillside Addition:  Be it ordained by the City Council of the City of Burlington that the property described below is hereby zoned "R-3" General Residence to include multi-family dwellings:  All of Lots 2-9 Hillside Addition to the City of Burlington, Ward County, North Dakota.

(1) The "R-3" General Residence District Zone of the above described property shall be in accordance with the provisions of the "R-3" General Residence District zoning as set forth by the City of Burlington Zoning Ordinance.

(2) Passed on first reading the 3rd day of June 1991 and on second reading the 1st day of July 1991.

Section 22-203 Rezoning of Miscellaneous Outlots:  Be it ordained by the City Council of the City of Burlington that the properties described below are hereby zoned "R-1" Single Family Residence:  

(1) Otl 75 of NW 1/4 Section 12 Burlington Township (2.65 acres) now known as the Ray Sparkman property.

(2) Otl 76 and Otl 77 being Otl 66 and Otl 67 of NW 1/4 Section 12 Burlington Township (4.04 acres) now known as the Randy Zietz property.

(3) Passed on first reading February 5, 1996 and on second reading March 4, 1996.

Section 22-204.  Rezoning of Trailer Court and OTL 16 & 17:  Be it ordained by the City Council of the City of Burlington that the properties described below are hereby rezoned as stated:

(1) E 285.2' Lot B OTL 16 SWNW and E 285.2' OTL 17, Section 1, Township 155 North, Range 84 West, Ward County, ND known as the trailer court, is rezoned from commercial to residential trailer court.

(2) Lot 2 (.77 acres), 3 (.16 acres), and 4 (1.02 acres) Steen's Fifth Addition will be zoned commercial.

(3) Lot 1 (.18 acres) and 5 (1.24 acres) of Steen's Fifth Addition will be zoned agricultural.

(4) Passed on first reading June 3, 1996 and on second reading July 1, 1996.

Section 22-205.  Rezoning of R. D. Yale Property (Burlington Woodworks):
Be it ordained by the City Council of the City of Burlington that the property described below will be zoned as stated:

(1) Sublot B of OTL 20 of S 1/2 Township 156 N Range 84 W of 5th PM Section 35, approximately 1.37 acres and OLT 9 of NE - Township 155 N Range 84 W of 5th PM Section 2 less Parkway 2nd Addition to Burlington, approximately 5.353 acres.

(2) This area will be zoned industrial (M-1).

(3) Passed on first reading June 2, 1997 and on second reading July 7, 1997.

Section 22-206.  Rezoning of Outlots 20 through 23:  Be it ordained by the city council of the City of Burlington that the properties described below are hereby rezoned as stated:

(1) Otl 20 and 23 will be rezoned from agricultural to commercial.

(2) Otl 21 and 22 will be rezoned from agricultural to residential.

(3) Passed on first reading June 2, 1997 and on second reading October 5, 1998.

Section 22-207.  Renaming and zoning Outlots 33-37 to Lots 1-5 Steen's 5th Addition:  Be it ordained that the following properties will be renamed as lots 1-5 Steen's 5th Addition rather than Outlots 33-37.

(1) Otl 33 will be Lot 3 of Steen's 5th Addition and zoned commercial - approx. .16 acres.

(2) Otl 34 will be Lot 2 of Steen's 5th Addition and zoned commercial - approx. .77 acres.

(3) Otl 35 will be Lot 1 of Steen's 5th Addition and zoned agricultural - approx. .18 acres.

(4) Otl 35 will be Lot 2 of Steen’s 5th Addition and zoned agricultural

(5) Otl 35 will be Lot 3 of Steen’s 5th Addition and zoned agricultural

(6) Otl 36 will be Lot 5 of Steen's 5th Addition and zoned agricultural - approx. 1.24 acres.

(7) Otl 37 will be Lot 4 of Steen's 5th Addition and zoned commercial - approx. 1.02 acres.

(8) Passed on first reading February 3, 1997 and on second reading March 3, 1997.

Section 22-208 Extending the extraterritorial zoning jurisdiction:  Be it ordained by the City Council of the City of Burlington that the City of Burlington will extend their extraterritorial zoning jurisdiction from one-half mile to one mile in all directions of the corporate limits

Passed first reading on December 1, 1997 and second reading January 5, 1998.

Section 22-213.  Rezoning Lots 3 & 4, Hacienda Acres 3rd Addition  From R-1 Residential to C-1 Neighborhood Commercial.  Passed on first reading 10-4-10, passed on second reading 11/1/10.
Section 22-214. Rezoning Lots 1-4, Riverwood Addn from Ag to R-1 Residential.  Passed 5/3/10

Section 22-215. Rezoning of Highland Acres:   


Lots 1-25, Highland Acres to the City of Burlington

Rezoned from A-1 Agricultural to R-1 Residential

Section 22-216.  Rezoning of Highland Acres:  
a. Lot 1, Bk 1 – R-3 General Residence

b. Lot 2 & 3, Bk 2 – R-3 General Residence

c. Lot 4, Bk 2 – C-2 Highway Commercial

d. Lots 1, 6, 8 and 10, Bk 3 – R-2 Single Family Residence

e. Lot 5, Bk 3 – R-3 General Residence

f. Lots 2 & 3, Bk 3 – C-2 Highway Commercial

g. Block 4 – C-2  Highway Commercial

Passed on first reading October 1, 2012, passed second reading November 5, 2012
Be it ordained by the City Council of the City of Burlington:
Section 22-217. Rezoning Lot 1, Block 1, DeSour Valley Addition:


   From Agricultural to C-2 Highway Commercial

Passed first reading on November 5, 2012.  Passed second reading on December 3, 2012.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BURLINGTON, NORTH DAKOTA that:

Section 22-218.  Rezoning of Pointe of View 3rd Addition be rezoned as stated:

a. Lot 1, Block 2 – R-3 General Residence

b. Lot 2, Block 2 – C-2 Highway Commercial

c. Lot 1, Block 3 – C-2 Highway Commercial

d. Lots 2A through 30B, Block 4 – T Townhouse

e. Lots 1 through 10, Block 5 – R-1 Single Family Residence

f. Lots 1 through 63, Block 6 – R-2 Single Family Residence

g. Lots 1 through 16, Block 7 – R-1 Single Family Residence

h. Lots 17 through 49, Block 7 – R-2 Single Family Residence

i. Lots 1, 3 through 8, 10, and 11, Block 8 – R-1 Single Family Residence

j. Lots 1 through 15, Block 9 – R-1 Single Family Residence

k. Lots 1 through 11, Block 10 – R-1 Single Family Residence

l. Lots 1A through 21B, Block 11 – T Townhouse 

m. Lots 1A through 17B, Block 12 – T Townhouse

n. Lots 1A through 11B, Block 13 – T Townhouse

Passed first reading November 5 1, 2012.  Passed second reading December 3, 2012.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BURLINGTON, NORTH DAKOTA that:

Section 22-219. Rezoning of Harvest Heights 2nd Addition be rezoned as stated:   Former Block 4, Lots 2A-30B from T-Townhouse District to R-2 Residential District.  These lots to now be known as Block 4, Lots 1-35 of the Second Addition.

Passed first reading April 1, 2013, passed second reading May 6, 2013.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BURLINGTON, NORTH DAKOTA that:

Section 22-220. Rezoning of Harvest Heights 2nd Addition be rezoned as stated:  Combine Block 7, Lots 41-48 into 3 lots and change zoning from R-2 to R-1 Single Family Residence.  These lots now to be known as Block 3, Lots 2,3 and 4.

Passed first reading April 1, 2013, passed second reading May 6, 2013.

Section 22.221  Rezoning of Riverwood 2nd Addition be rezoned as stated:

Block 1, Lot 1 Residential, Single Family R-1 “ Single-Family Residence District”

Block 1, Lot 2 Residential, Multi-Family R-3 “General Residence District” 

Block 2, Lots 1, 2 Residential, Single Family R-1 “ Single-Family Residence District”

Block 2, Lot 3 Remain Ag., Open Space & Drainage Easement

Block 2, Lots 4-13 Residential, Single Family R-1 “ Single-Family Residence District” – Variance required for all lots less than 85’ width

Block 2, Lots 14A-19B, Residential, Two Family R-2 “ Single-Family Residence District” - Variance required for all lots less than 85’ width

Block 2, Lot 20 Commercial, C-1 ‘Neighborhood Commercial District”

Block 2, Lot 21 Remain Ag., Levee System, Open / Green Space

Passed first reading 9-3-13, passed second reading October 7, 2013
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